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Arbitration and the NLRA 
By EMANUEL STEIN 


()' ESTIONS as to the appropriate forum — pr hat arbitration ought 
~ tor the resolution of a variety of issues ; trom jurisdiction 


in labor relations have been much in the 
public eye lately Whether the tederal 
government 1s to pre-empt the field ot im 
dustrial disputes entirely to the excl 

ot the states 1s one matter about 


Act ce 


07 ead “> 
the recent decision of the United States , ” jurisdict 


there has been substantial controversy and 


1 ’ t lalhy : « 
Supreme Court in Garner 7 Teamsters nt Aall raciice attec 
" Commer 


j 


( mior will certainly add heat if m ea | 


Another controversy has been ras umendme 


settl 
the tunctions of courts in respect labor sade 


to autl 


arbitration ; the apparent tendency of courts 


xtend their inquiry into the substantive 


ions under 


arbitration has been att 


settlemer 
a third controversy 
time between arbitrators’ 
National Labor Rela 


‘ 


papel is concerned Willi 
t this last controvers 
er the NLRB should properly 


arbitrators’ awards in cases whi 


involve unfair labor practices, 
; 


See for example Petro Particiy ition bys for example Mayer Arbitration 
the States in the Enforcement and Development the Judicial Sword of Damocles 


of National Labor Policy,"’ Proceedings of the Journal 723 (November. 1953) 
\ 


1 Labor Lau 
Vew York University Fifth Annual Conference Sec for example Singer Section 10 

on Labor, p. 1 tatner Problems of Federal ind Arbitrators’ Awards,"’ 4 Labor Law Journal 
State Jurisdiction in Labor Relations in the 727 (November 1953) Lifson The NLRB 


same work, p. 77 ind the Union's Obligation to Use the Grievance 
LABOR CASES 68,020, Dkt. No. 56. de Procedure {| Labor Law Journal 732 (% 


j 
cided December 14, 1953 vember, 19523) 


) 


NO 


Se 10 (a) 
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acting in the public interest, not any private 
person or group, not any employee or group 
of employees, is chosen as the instrument 
to assure protection from the described un 
fair conduct in order to remove obstructions 


to interstate commerce 


Therefore, if the Board is not to inte 


fere with the of arbitration, the 
justification for abstention must be grounded 
forbearance rather than 


ground of wis 


process 


in the wisdom of 
in lack of 
dom, Singer asks: 


power. On the 


“But when the collective 
agreement attempt to adjust a controversy 


that has arisen in the course of the adminis 


parties to a 


tration of said agreement, should the Board 
inquire into the procedure or police its ad 
ministration. And should the employer be 
prevented from 
an unfair labor charge that it has complied 
with the agreement and is not guilty of the 


asserting as a defense to 


acts as charged?” ' 

“When the 
collective bargaining 
culminates in a collective 
should be left to themselves 
the agreement 
purports to 


He goes on to say parties 


have entered upon 
contract, 


insofar 


which 
they 

as administration of is con 
cerned, . If an agreement 
cover the solution of grievances which aris¢ 
during its term, the should know 
that any settlement which they reach will 
be final and not subject to scrutiny by the 


Board or any similar agency. ... We 


parties 


raise 


the query—is the Board to act as a policing 


instrumentality between labor and manage- 
ment? Ii it is, then the grievance pro 
cedure is ineffective and of no value 


“The courts have not settled the problem. 
Until they do, and a definitive statement is 
made establishing a pattern, or until Board 
policy is either clarified or changed and a 


6 Amalgamated Utility Workers v. Consoli- 
dated Edison Company, 2 LABOR CASES © 17,055, 


309 U. S. 261 (1940) 
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positive statement 1s made thereon, tt would 


seem that the 
particularly discharge cases, to arbitration, 
is a hazardous procedure to follow in imple 


administration ot a collective 


submission of grievances 


menting the 


bargaining agreement 


Public v. Private Rights 


that the purpose of 
Relations Act 1s to 
private 


We must not forget 
the National Labor 
vindicate public rights 
Collective bargaining agreements, on 
hand, are concerned with private 


rather than 
rights 
the other 
rights. Characteristically, collective bargain 
ing agreements implement the national labor 
policy expressed in the NLRA, but this has 
not always been so, and it may be assumed 
that which it is 
not so which 


cases today in 


there are 


There are many points at 


the collective agreement must be tested in 
the light of 
execution of the 
evidence that the na 
One ot the 


public policy; the 


expressed 
mere agreement 1S cet! 
tainly not conclusive 
tional policy has been furthered 
indicia of company domination, often used 
by the NLRB, is the 
by a 
upon the union. Paralleling 
are the numerous cases in which particular 


nature of the restric 


tions imposed collective agreement 


such instances 


bargaining agree- 
security) have 


provisions of a collective 
(for example, union 
been held illegal. It would 
mental wisdom for the Board to look behind 
there is 


ment 


appear! funda 


the arbitrator’s award wherever 


involved a contract which may 


violate the act. To 
agreement 


provision 
take a 


provide Ss 


simple 
that the 
hiring to 


Case, 
suppose the 
employer shall give 
The employer having hired 
open market, 
under the agreement 


preterence in 
union members 
the union files a 


which 


from the 


grievance also 


Article cited at footnote 4, p 
* Article cited at footnote 4, p 
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provides that the arbitrator shal 


to nor subtract trom the terms of the agree 


ment. It the arbitrator now finds the em 


ployer guilty of violating the agreement and 
directs the 


employer thencetorth to hire 


only in accordance with the agreement, 


shall the employe be foreclosed from going 
to the Board?’ In contrast 


borderline 


to this simple 
countless wmistances 
in which the law and the 
Who shall 
violation of the law the 


Surely, the mere 


case, there are 
Board policy are 
whether 


not clear determine 


there has been 
arbitrator or the 
fact that the 
by the parties to resolve 
between them 
right to make 
of the publi 
dispute 

much closer to Board policy than 


Board? 


has been selected 
a contract dispute 


him the 


arbitrator 


cannot conter upon 


authoritative determinations 


rights which may be involved 


in the ' Even the trial examiners, 


who ar 
most arbitrators and presumably much 
bette 


such power 


informed on the law, do not have 
Moreover, it is doubtful indeed 
whether in the majority of cases parties t 
an arbitration authorize the arbitrator t 
rule on NIRA questions and they may not 
aware that any such questions are 
It may be added that many arbi 


these 


even be 
involved 
trators are reluctant*to inquire into 
from uncertainty as to what 
that a 


available 


matters either 


the law is or trom the conviction 


more appropriate forum is readily 


Unlawful Contract Provisions 


Another facet of the problem comes into 


when we consider the nature of arbi 
Whether, as 
substitute for litigation or, as 
a strike, it that 
it has as a condition precedent the existence ol 
While many 
sung the virtues of arbitration as a peaceful 
means of settling labor disputes, I know of 


superiority to 


view 


tration some contend, arbi 


tration 18 a 
others insist, for is evident 


a dispute or difterence have 


who has asserted its 


voluntarily 


none 
agreements arrived at by the 
parties without resort to mediation or arbi 
And it 1s remarked 
bad agreement is better than a good award.” 
Now, if an arbitrator’s award is to be invul 
to attack by the NLRB, a fortiori 


an agreement between an employer and a 


tration often that “a 


ne rable 


challenged by either party 


hold 


special magi 


union not 
ought to be 
that 
to make 
would be 


invulnerable, unless we 


the arbitrator has some 
that lawful 
unlawtul. 
not exempt from the operations 
of the NLRB 


ments as to 


which in his absence 


Assuredly, we could 
and inquiry 
bargaining 


collective agret 


which neither employer nor 
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raised any object 


for exempting agreements as 


objection has been raised and the 


las been 1 irbitrator 


ht also if an arbi 


award could conter immunity, em 
rs and unions might attempt to provide 


t doubtful lewality 
absolution at the hands of an 


World War II, it was not 


employers and unions, who 


seeku ‘ 


arbitrator During 


uncommon tor 
entirely in accord on a adjust 


were Wale 


ment, but feared it would not be approved 
by the Wat Labor Be 
expedite action on them request tor 
One 


ard or wished to 


approval, 


to manufacture a dispute may hazard 


a guess that the parties often got through 


the disputes machinery approval for adjust 


ments which would not have been a proved 


by the wage stabilization director. So here, 


0, 1t would be absurdly simple for the 


parties to pretend they are in disagreement, 
go to arbitration, indicate to the arbitrator 
subtle 


that there 


in the many ways known to manage 
yreat 


kind 


ment and labor is really no 


difference betweet them, and secure the 


ard they want 


There has long existed among arbitrators 
a belief that the arbitration machinery might 


quite properly be used in certain types of 


cases as a face-saving device for one side or 
the other, that the arbitrator might legitimatel 
hook” by 


differences be 


get one of the parties “off the 


deciding cases in which the 


tween the contestants were apparent rather 


than real In such a setting what would be 


easier than to procure an award insulating 


shaky contract provision against attack! 


Lawful Contract Provisions 


Thus far, we have been dealing with pro 


visions of collective bargaining agreements 


in and of themselves, be illegal 
Relations Act Is the sit 


contract provision 


which may, 
under the Labor 
uation different where the 


is unobjectionable, the unfair labor practice 


issue arising over an action taken under 


color ot the valid contract provision? Let 


us assume the simple case of a discharge 


allegedly tor incompetence; the discharge is 


challenged by the union through the grievance 


procedures ; the matter goes to arbitration in 


which the company ts upheld, and the union 
hles an untair labor practice charge! Should 
the Board, as take 


diction in Suppose the 


matter of policy, juris 


such a case union 
grievance procedures and goes 


should the 


avoids the 


lirectly to the Board Be ard take 
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jurisdiction prior to the 


remedies provided by the collective agreement ? 


So tar as concerns the strictly 


rights conferred by the collective agreement, 


sound rule that 


method of 


it seems to me a perfectly 
the parties, 
settling disputes arising under the 
should not be free to resort to another forum 


having provided a 


until after the agreement's procedures have 
But, it 
situation is different where public rights are 
involved. With a slight 
facts, a case which came before me some 


been exhausted seems to me, the 
alteration in the 
years 
ago may be used to illustrate the problem. An 
inspector trom the labor department 
had found a particular machine to constitute 


state 


a health hazard and an order had been issued 
directing the employer not to use the machine 
until an appropriate hood had been placed 
over it. The collective agreement obligates 
the employer to comply with the health and 
satety Is the 


now required to go to the arbitrator, rather 


regulations of the state union 


than to the state labor department, to com 
plain of the employer's continuing use of the 
Suppose an employee 


unhooded machine ? 


refuses to work on the machine and is dis 


charged for insubordination 


In my situations of this sort do 
not present an “either/or” choice in respect 
The well as the 


concerned, 


Opmion, 
to remedies public, as 


persons directly have stake in 


securing conformity to public policy, and 
this stake is not protected by a rule requiring 
recourse to the remedy set out in the collective 


agreement without even the opportunity t 
secure a review by the publi 
the exclusive 
Why should a union be compelled to go to 
arbitration, rather than to the Board, when 
it believes a man to have discharged 
in violation of Section 8(a)(3)? Why 


it incur the expenses of an arbitration under 


agency given 


mandate to enforce the law 


bec nN 
must 


such circumstances? It may not be irrelevant 
that in differ 
ences between proceeding under the contract 
the Board vital 
have a time 


to note individual cases the 


and resorting, to may he 
The contract may 
filing of 


trator’s 


mut tor the 
the 
may be 
placed upon back pay, and the like And 
it can be denied that the Board ts 
much better equipped and able to ascertain 
them trial 


grievances, it may limit arbi 


authority, qualifications 
s¢ arcely 
and to before a 
than 


tacts present 
examine! the 


of unions can in respect to arbitration 


overwhelming mayjorits 


But there has been resort to 


arbitration and the losing party goes to the 
I hope I am not guilty of depre 


supp se 


Joard! 
* Cited at footnote 4 


166 


exhaustion of the 


private 


agreement, 


cating the skill of arbitrators by suggesting 
that 
binding 


SC arcely be more 
the 


Board’s 


awards ought 
the NLRB 
recommendations of the 

sound 


thei 


upon than reports 


and trial 


examiners It there are reasons tor 


Board to overrule its trial 
facts as well as on the 
that the 


case of arbitrators 


permutting thie 
exanuners on the law, 
I would 


would exist in the 


assume Same reasons 


Third-Party Rights 


The rights of third parties, as well as the 
rights of employers and of unions, may be 
involve d in such fashion as to require spec ial 


consideration, Suppose an employee is dis 


charged for not being a member of tl 


union which is the bargaining representa 


tive in the establishment, the ostensible rea 


discharge being incompetence 


under the 


son for the 
agreement an et 
been 


Is arbitration 


fective remedy? Unions have rarely 


known for their solicitude for the “free 


loaders,” and their zeal in pressing griev 


usually not out 


multiply the 


nonmembers is 
()ne 


ances ol 


standing may easily 


types of situations in which restriction to 


contract remedies would result in injustice 


to third parties 


] 


There are also doubtless many instances 


remedies are inade quate 


Where lots of 


accumulated, it 


in which contract 


for other reasons griey 


ances have sometimes hap 


“washed out” in an 


For example, the union 


pens that they are 


omnibus settlement 


may agree to withdraw some grievances as 


a condition of winning concessions as to 


others, or it may withdraw many outstand 


ing grievances at the time of signing a new 


collective agreement If any of the griev 


ances thus withdrawn concerns, for instance, 
a discriminatory discharge, a question might 
well be raised as to the right of management 
and of the union to dispose of third parties’ 
interests in this fashion 
Implicit in the is the 


tha’ the 


oregome assumption 


( har¢ { d 


I 
untati labor 


practice 1s 
that 
union, 


arbitration has 

and that the 
the Board either as 
the 
assumption 


against management, 


been sought by the 
union goes to tl an alter 
native to arbitration or in nature of at 
This is. the made | 
and | 
ticles.” But it 
laft-Hartley 


tices mm its 


appe al 
Singet thei 


son Ill é 
not be forgotten th: 


respective 
should 
includes 


list or 


union untair prac 


prohibitions Suppose, 
now, the employer charges the union with a 
obligation to | 


bargain COl 
(Continued on page 206) 


violation of its 
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When Is a Contract Not a Contract? 


By WILLIAM J. BROWN 


ATI n July, 1953, a unanimous tour 
member Board issued the National Labor 


Roard’s decision ans or ! i! 


he Ameri 
for the 


proclaimed 


on the point in the 18-year hn 
| 


federal labor statut« hie 
the release as 


press 
that “a newly 
immediate barg: 
cannot he denied until t! 
long-term contract 


employees held by 


unreasonably 
t} cst 


1 


he decision will certan 
students of the law of 


holding that a contract 


Nation: 


when it comes betore the 


Relations Board 
ough the precise 


Lab« OI 


upon ‘allied and analogous em 


im pac 


Relations Boat 


Situations may trequently im 


speculation and conjecture, the meaning 


} 


the decision as applied to the tacts of 


particular em 


particular case (and to the 4 


ployer) should be clear let us, then, sec 


exactly what the soard decided in. the 


Seating Case Ihe facts were 
these On March 22, 1949, the Inter 
Union, United Automobile, Air 
Agricultural Implement Workers 
local union No. 135 


American 


national 
craft and 


of America, and its 
1106 NLRB, No 


44 (1953) 


When Is a Contract Not a Contract? 


agreement 





THE NLRB NOW GRANTS IMMEDIATE 
BARGAINING RIGHTS TO A NEWLY 
ELECTED UNION. WHAT HAPPENS 
TO CONTRACTS STILL IN EFFECT? 





term subject 
absence ot ter 


n f 1 O“O days prior to an 


parties also executed 


1950. separate five-year pen 


sion agreement ly accordance wit! the 


wage-reopening provisions of the basic labor 


the parties subsequently entered 
nto agreements but 


supplemental wage 


ot these operated to extend the lite 


e basic agreement 


evidence 


Re lati I 





The author is a member 
of the District of Columbia and the Massachusetts bars 





that the company is the only seating manu 
facturer in its (Grand Rapids) labor market 
that all other manutac 


and further 
area have collective 


that 
ing contracts with 
three to five years’ duration It 


area, 
turers in bargain 


their unions of from 
Was hot 
shown that contracts in the seating manu 
facturing industry customarily ran for more 
than two-years’ duration 

On May 29, 1952, the Pattern Makers 
Association of Grand Rapids, Pattern Makers’ 
League of North America, AFL (herein 
referred to as the Pattern Makers), 
with the National Labor 
seeking an election in a 


pattern makers 


alter 
filed 
Relations 
unit consisting of the six 
employed by the company and then covered 
with the UAW. The com 
pany opposed the holding of an election, 
urging that its contract with the UAW 
should operate as a bar to the proceedings 
soard applied its rule that contracts 
duration are un 


a pe tition 
Board 


by the contract 


The 
than two 
long and may not bar an elec 
affirmatively shown that 
prevail in the par 


of more years 
reasonably 
unless it is 
contracts 


Che 


reco! d 


tion 
longer-term 
ticular industry. 

“8 the 
contracts are customary 
more than two years 


Board said 
that 


seat 


fails to establish 


3-year in the 


ing industry and 
have elapsed since the effective date of the 
existing contract.” 

The Pattern Makers won the election and 
October 6, 1952 ‘Ten 
1952, they pre 


were certified on 
days later, on October 16, 
sented the company with a set of proposals 
for a new agreement. ‘The company stated 
that while it was willing to 
Pattern Makers as the representative of the 
employees in the pattern-making unit and 
open tor dis 


recognize the 


to negotiate as to matters 


matters covered by 


UAW 


expiration of that 


none of the 
with the 
until the 


cussion, 
the contract 
negotiation 


were open tot 


agreement. 
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thereupol nied a 


and the 


Makers 
to bargan 
Counsel of the National 

Board issued a complaint on Novembet 
1952. At the hearing held on the complaint 


on January 


Pattern 


‘| he 


charge ol Genera! 


refusal 
Labor Relations 


I 


employer agat 
with the UAW 


covered 


q 5. 1953, the 
maintained that the 
1 


aiscussion 


contract 
foreclosed ot matters 
until expiration of the 
1953. Both the trial examiner 


member 


by it agreement on 


July 1, 
the four 
that the employer 
to bargain with the 
stated in its 
bottomed on the 
earlier led the 
contract ot 
serve to bar a 


and 
howe ver, 


refused 


Board ruled, 
had unlawfully 
Makers. The 
that its d 


aeci 
reasons 


Pattern 
Board opinion 
was same 

had 


that a 
would not 


sion 
which Soard to adopt 
the rule 
duration 
determination of representatives. The 


unreasonable 
new 
opm 
ion said in part 
“We hold 
led the Board to 
contract of unreasonable 
new 


that, for the which 
adopt the that a 
duration is not a 


reasons 
rule 
determination of representa 
may not bar full 
including 


bar to a 
such 
collective 
writing of any 
group of employees in 


tives, a contract 
Statutory 
the reduction to 
reached, as to any 
unit 
certincation oft 


bargaining, 
agreement 


con 


a new col 


an appropriate covered by such 


tract, upon the 


lective bargaining 

The Board 
that the employees, including the six pat 
tern involved, had threc 
through the their 


representative for them.” 


rejected the company’s claim 
made a 
UAW as 
might have the 
should be 


had 


opinion the 


makers 


year contract 


agent, and, while they right 


to change their agent, the bound 


by the contract the avent made tor 


Board’s usual 


them In the 


legal principal-and-agent rules are not ap 


plicable to the agency involved in collective 


bargaining which, the Board said, “resembles 
private law rela 


a political rather than a 


tionship.” 
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\ wind 
Hueneme har} 
Board had point 
direct position 


ISSL¢ ‘ ‘ ‘ Ose 


on a 
\l 
Prior to the advent of the 
itrus Workers l 
ise athlated with the rt , had 

by the National Labor 
January 2, 1941. ¢ 


and the 


repre 


sentation petitio by the Team 


sters Teamsters, 
>> 342 
been 


Relations 


the ¢ 
likew 


certified 


nion, Local 


n ‘Tikeuire 28, 
Citrus Workers 


tract read 


Board on 
1941, the 
had 

duration, that it should 
May 31, 1943, 
renewable year to year 
the 


emplover 


entered into a ing, as to 
eltect 


automatically 


col 
remain in 
until and be 
thereafter in 
30-day notice 


In 


surrendered 


absenc fia termination 
prior to each annual 


November, 1941, Local 


its those 


expiration date 
22,342 
employees of the 


charter, and 


theretofore been mem 
Workers became affil 
leamsters. On November 20, 
W orkers, 
leamsters, 
contract with the 
Teamsters. The company 
the February 28, 1941 
Citrus Workers was a 
m the ‘J 
held otherwis« 
solution of the ¢ 
sulted 
a bargaining 
of the 


mtract.” 


company who had 
bers of the ¢ 
ated with the 
1941, the © 
dressed to 
their 


itrus 


letter ad 
to 


trus by 


the purported 
company to 
claimed that 
the 
election 
The Board 
ason that the dis 
Workers local re 


without 


assign 
the 
contract with 
bar to an 
eamsters’ petition 
for the re 
itrus 
the 


either 


aving emplovees 
to administer the 


ct or 


in “‘le 
agent 
contra to negoti 


terms present 


ate a new Cé 

As to the continued effect of the ex1 

contract, the Bo: 
“Whether or 

bound by the terms ot 

the Citrus Workers 

it is clear that, unter the 


they 


ard said 


not the employees are 
mtract with 
May 31, 1943, 
umstance 
fo 


this time if 


the 
until 
cire 
select 
they 


here presented, are entitled 


a new bargaming agent at 


SO desire 

In the 
Company « 
the 
an existing tract, 
‘The election which 


direct 1s tor the purpose oi 


Harhis 


however, 


later 


Walker Refract 
j 


ase, the Board, mm «il 


recting holding ot election in the tace 


con said 


ol 
shall hereinatter 
the 


We 
determining 
1349 peng 

1349 (1942 

360 (1945) 

59 (1950) 


39 NLFI 


+60 NL F 
89 NLI 


z 
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2 
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Vachin 
advert 
Harbison 


Tribune « 


fh \ 
mpan 
he langua 


Regis 


untel 


ker and the 


ases, 


discs inced theory there 


' 1 
cleariy 


expressed and said 


ve need me ow decide whether 


the epresentatiy to certified 


the 


nerem 
mitract lo the 


decide that 


must ass existing c¢ 


ume 
extent these cases purport to 


they are hereby overruled.” 


language of the Board 
me Works c ecems cle 

rtended the tel 

And 


squarely 


reached in 
the lmert 
the 


ause 


result ultima 


American Seating case 


Seating case stands tor 
hex 
bar to 
utside 


gehts 


mtract which 


tl 
gt 


petition of an 


roposition that a ce 


its unreasonable len does no 


new election on 
bart 


the 


union, 1s not a bar tull alning 


tor that union if it ms election 


arrived 


the 
em 
the 


he Ip 


Having meaning of 


lecision as applied particular 
the Box 
ompany* it may be 
to what it mean in 
the future It 


assumed, 


plover subject to ird’s order, 


American Seating ( 
o speculate as will 


US CasSCS arising I! 
necessarily be 
hat the 


the 


not 
Sane It would 
National 


identical 


resu 


even on 
members who signe: 
lmerican 
survive on the 


Murd« ( k and 


publi 


in the 


two current mem 


bers Peterson ’ w of 


recent Statements ot the present 


to 
ol 


may be « xpecte d 


the ( 


chairman, the Board 


review and re-examine und 


ness 


Imerican Seating rule 


Assuming, neverthel 


17 sd , 
nd will remair law,” it is 


terest to co 


tt decided and perhaps { 


and what 


oO point out 
the 


the 


bl | 
OSSIDIE avel lor distinction in 


before 


COM 


labor rf 


thousans 


built 


each ol 


elations has beer 
j 
1s Oo! Cases 


it seems, differs from every other 


As of the date 
petition for review 
been filed with a 

See NLRB 


October 21, 1953 


this 
of 


article 
the Board's 
of appeals 
Release No. R 


was written 


order 


no 
had 
court 


Press 128, dated 
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case It is the task ot the attorney in ties otherwise vould not have, that 1S, 
representing an employer in a Situation except for the provisions of the contract 
where the American Seating decision might The question will quite naturally arise, 
be regarded as an adverse precedent to then, as to whether an employer can law 
point out the materiality of such differences — fully insure against such a result as occurred 
as may be present in his client’s situation in the American Seating case by express 
We should, therefore, explore the possible stipulation in the collective agreement It 
materiality of certain factual differences seems most doubtful that he can. But the 
that may be urged, at some stage or other, problem is interesting, challenging and im 
as a basis for distinguishing the American portant enough to encourage the efforts « 
Seating case the labor bar From. the present vantage 
[he factual situation in the American POMt success would appear improbable 
For one thing, the American Seating Com 
pany and the UAW attempted to make 
such provision as would insure against 1 


bargaining d 


Seating case involved the severance of a 
small, highly skilled craft unit from a |] 


industrial unit Furthermore it involved 
their representation by a labor organization uri eg the contract term, 
which, as the Board pointed out in its contract expressly provided that tt 
opinion, “traditionally represents pattern "@™4!n In effect for a period of three 
mmuicere in tnduster ™ Any provision in such a three-year contract 
attempting by some specific reference 


It is not believed, however, that either insure that tt will remain as a bar 
the skill or identifiability of the unit or the gaining would amount to no more 


appropriateness of the particular union as mere assertion “and 


bargaining agent were material in_ the 


Board's mind. The same result should fol . 

t does not appear 
low even though the outside union seeks eee — , 
Imerican Seating case whether or ne 


th cu ) union, particip. 
existing contract or one of different size, AW, the in umbent anion, particy 
the election held in the patter: 


representation im the umit covered by the 


either smaller or larger. The material factor \ 
Init nm imteresting result) woule 

is that the existing contract or contracts “es ia . ud ' 
if the [ AW hae participated and had 

the election. Most 


ably, the union in sucl ase would 


have some infirmity—such as unreasonabl -w 
in winning 
duration in the American Seating cas ceeder 


which precludes their standing as a_ bat ; : 
Remember, however, that not only must regarded _ existing cor sends’ 
there be some such infirmity in the existing factory with respect to the pattern mat! 
contract, but the other conditions for an and would have permitted it to remai 
. effect, unchallenged, r the balance oft 


election must be present The unit sought 


lay] ‘+hosit , 
Ss ica t It} \ Ll ul pane Hal 
must be appropriate, and the petitionin cheduled seckin Diese, 
with respect t u a comparatively 
union must make a prima facie informal B 
unit rut I question woul 
showing that it probably would succeed _ 
least in theory as 


in an election ; 4 
the UAW to demane 


that unit. Would 


Can the Decision 
Be Negatived by Contract? 


Much of the labor lawyer’s time is «de 
voted to the drafting of collective bargain 
ing agreements. This time, as well as time vithstandin 
spent drafting virtually any type of docu tthieminnat 
ment of legal significance, 1s necessari 
spent in envisioning and providing aga deertiens 


eventualities that would occur “unless ; 

” union s 

wise provided (sreat rules of law, 
an extraneous 

been said, vanish at the stroke of 

writer Indeed, trom one point 


the whole law of contract consists of has beet 


viding rights and obligations that the 


this precise itu 


***The Board is empowered, as hereinafter Shall not be affected by any other means of 
provided, to prevent any person from en adjustment or prevention that has been or may 
gaging in any unfair labor practice (listed in be established by agreement, law or otherwise 


Section 8) affecting commerce This power 
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union, a midwest manutacturing com 
i the CIO Steelworkers The AFI 


and I 

umion, during the course of a contract tern 

Into negotiations with the 
plover, and, as a Consequence 
cussions, tl al extended | ripina 
tion date I agreement The CIO 
Steelworkers filed ; I ntation petition 
seeking an electior production 


maintenance un 
ment with the ‘ Nation 


Relations Board held XISting 
no bar to the mn ause { 
rematurely « 


tw. t] 


Majority 


incumbent union would not seem 
ordinarily, any status to seek advar 
} | 


ta Board aed 


irecting an election « 


utside union Nor could 


recipitate action by 
ition petition be 


V 


reasor 
to har : ew election (and 
American Seating 


by 


Was 
scaling 
r¢ asonably 
rt ql role rt 


iabpo;T relations 


Les require 
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months 
National 


processed the 


the existing contract had but 8% 
Indeed, by the time the 
Relations Board had 


case to final decision and order, the exist- 


to run. 
Labor 


ing contract had expired and the company, 
presumably, had already commenced bat 
gaining with the Pattern Makers about a 
new contract for the pattern-makers unit 
Thus the facts of the case present a strong 
holding to the effect that a new union has 
immediate bargaining rights. 


What Is to Be Bargained? 


The National Labor Relations 
the American Seating case, has directed the 


Soard, in 


company, on request, to bargain collectively 
with the Pattern Makers. But it has fur 
nished no guidance as to what is to be the 
basis for bargaining. Are the parties to 
assume that the contract stands in full force 
and effect as to all and conditions 
of employment it covers, unless and until 
upon’ Or are 


terms 


agreed 
contract 


specific changes are 
they to scrap the immediately 
upon the commencement of the bargaining 
process and revert to terms and conditions 
as they stood prior to the effective date of 
the contract with the UAW? And if the 
latter, why not go back all the way to terms 
and conditions of employment as they ex 
UAW to 


clear on 


isted upon the advent of the 
representative status’ It 
logic and principle that the initial point of 
bargaining would be the existing contract 
Jut the inequity of requiring new discus 
sion on such economic wages, 
hours of work, shift differentials and the 
like is apparent. For the employer had felt 
that its costs of operation fixed and 
determined for the duration of the 
ment, only to find that economic demands 


seems 


issues as 


were 
agree- 


are opened again—and opened on top of 
the base of a adjustment and other 
economic concessions which presumably 
had been given to the UAW at the time 
of the execution of the contract with that 
union, and further adjusted, presumably up 
ward, at the time of the several periodic 


wage 


reopenings on the wage issue during the 


contract. An em 
blamed, in such a 


life of the three-year 
ployer can hardly be 
situation, if he feels somewhat resentful 
at the prospect of new bargaining Sut if 
he must bargain, and it seems he must, he 
is required to approach the bargaining table 
with a mind open for consideration with 
respect to the advisability of acceding to 
union proposals for change in the status quo. 

Although the employer may not approach 
the matter with an adamant refusal to dis- 
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cuss matters covered by the earlier contract, 


prevent his proposal, 


there is nothing to 
if advanced in good faith, that all terms and 
conditions of the earlier contract be in 
corporated into a new contract with the new 
Similarly, it might be pointed out, 


his advancing 


union 


there is nothing to prevent 
the proposal that wages and other economi 
matters be restored to the level they 


pied prior to the effective date of the earlie: 


occu 
contract and, assuming bargaining in good 
faith to a genuine 
unilaterally 


impasse on such a pro 


posal, placing his proposed 

changes in effect 
Bargaining need not be a one-way street, 

although management 


too often to 


heretotore 
regarded it as merely a 
union 


rejecting 


appears 
have 
receiving and considering 
either 

or compromising them 
ganizations continuously have 
at the bargaining table their 
the fact that they exist to serve the workers 
may too otten 


matter ot 
accepting, 
W hile 


demonstrated 


proposals and 


labor or- 
awareness of 
they management 
have failed to demonstrate there its aware 
stockholders and 
Management 


represent, 
ness of its obligation to 
to the national economy. 
exists for the purpose of operating the busi 
ness in all its phases for the optimum 
profit over the long range, and the American 
Neating decision might prove an occasional 
an employer who would not feel 


Wart 


boon tor 


free. in good conscience, to propose 
or other economic cuts to the old contract 
ing union but feel free, if cir 
cumstances warrant, to take a different ap 


newcome! 


who might 


proach in bargaining with a 


union 


Pension Question 


Utterly 
Sion question virtually cries aloud for reso 
lution. Does the Board’s order to bargain 
cover matters included within the scope of 
agreement? Or 


ignored by the Board, the pen 


the separate pension may 
the employer, because of the peculiar natur« 
of pension obligations and commitments 
insist upon a hands-off attitude on the part 
of the newcomer union? More basically, 
can the American Seating Company, and 
employers generally, feel assured that the 
National Labor Relations Board will recog 
nize that pensions are a matter apart from 
run-of-the-mill bargaining and should best 
be left undisturbed for the relatively long 
periods customarily provided? In other words, 
will a pension contract stand on different 
footing from a basic labor agreement, that 
is, one providing for terms and conditions 
of employment other than pensions? 
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Handicapped job placements re- 
ported by the public employment 
service during the entire 12 months 
of last year aggregated 255,474, 
an increase over the placements 
made during the corresponding pe- 
riod in 1952. Of the total, 113,495 
were placements of disabled vet- 
erans.—Performance, The Story of 
the Handicapped. 





One specifi clause which 
with the 
found 


representatives 1s the so 


type oft 


directly problem and which 


in the past, some measure of tavor 


with employer 


Bendix clause, the name deriving 
first reported use mm a 
between the Bendix 
Scintilla Magneto 
Machinists. The clause pro 
that the 
respect to pensions should remain in effect 


and be 


calle d 
pension 
Aviation 
Division, 


from. its 
agreement 
Corporation, 
AFL 


vides in substance 


and the 


agreement witl 


binding upon any successor union 


other, supplant 


It reads as follows 


which might, somehow or 


the contracting union 


“Because pension plans and agreements 
for the 
their 
to enter 


pe riods of 


establishment of the same are by 


nature matters requiring the parties 
into commitments for considerable 
time, it is expressly understood 
employees by 

consent that the 
shall 


upon any 


and agreed, and the 
ratification and acceptance 
provisions of this agreement inure 
to the benefit 
other bargaining 
atter represent the employees in the appro 


unit, in the same manner and to the 


and be binding 


agent which may here 


priate 


same extent as if it were named herein as 


the union.” 


Pension agreemeits are generally drawn 


to provide tor at least five-years’ duration 


his, it is understood, reflects employer 


desires to have the financial commitment 


involved fixed and determined for this rela 
period Many, if not most, 


resort to the 


tively long 


] 


aisoO 


employers practice of 


having the pension agreement embodied in 
a separate document Some employers 
have also resorted to the expedient of hay 
ing the Bendix clause, where one is em 
as to provide, spe cifically, 


shall 


premature 


ployed, read SO 
that the pension 
in effect notwithstanding any 


agreement remain 


NLRB, 15 LABOR 
247 (CA-7, 1948) 


*Inland Steel Company v 


CASES { 64,737, 170 F. (2d) 
cert. den. 336 U. S. 960 (1949) 
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conclusion the basic labor contract Phe 


reason tor the pension agreement set out 


in a separate document ts to serve as tacit 


recognition by the 


although conceded to be 


parties that pensions, 


bargainable matter, 


are somewhat different 


ol work, 


run-ot-the 


hours 
other 


trom wages, 


seniority, grievances and 


similar mill conditions of em 


ployment. It remains to be seen what the 


about 


pensions as well as what the Board 


American Seating Company will do 


will 


rule in a ci where the pension question 


is more squarely presented for decision 


It may be that the Board will give lip 


service only to the relatively sacrosanct 


nature of pension contracts by 
that 


pomting out 
attet all, an 
to alter the 
Such a 


an obligation to bargain is, 
obligation neither to agree nor 
agreements 


provisions of existing 


position, it is submitted, ignores the hard 
fact that 
ing for the fun of it; nor do 


settled 


unions seldom engage in bargaim 


they undertake 


discussion in reopening agreements 


without expecting, not unreasonably, to 


secure some advantageous change in the 


contract 


taken | National 


Board and its Greneral 


But the 
Labor 


Counsel in the 


position 
Relations 
Inland Steel case*® may be 


taken to presage such an attitude There 
nature 
that 
as they exist in a nation 


different 


the issue was as to the bargainabl 


of pensions, the employer contending 
pension contracts, 
having many local, 


wide company 


international labor organiza 
with, 
should not be 


element in the 


and 
tions to deal 
that 
Significant 
to the 
bargaining in 
that, 


national 
were of such a nature 
ordered \ 


answer! 


bargaining 
Board's 
difficulties inherent in 


field 
bargaining 


claims of the 


this was the assertion 


after all, does not require 


concession or agreement 


Thus the brief of the Board filed with 
the United States Court of Appeals for the 
Inland 


Seventh Circuit in the Steel case 


says, at page 102 
’ The 


particular 


issue here does not concern any 


pension plan The issue here is 


whether pension and retirement matters 


as such, are subject to the collective bar 


gaining 


“The Act 


require the Company to agree 


requirement of the Act 


and the Board's order do not 
to anything 
and retirement 
that the Com 


unilaterally i 


with respect to 


They 


retrain 


pensions 


require merely 


pany Irom acting 








Benefits to employees now cost U. S. 
companies an average of 37¢ an 
hour . $670 a year . for each 
worker. 

—American Management Association 





these matters and engage in tl 


taking’ in open disci 


does witl 


ing and 
the Union that it 
collective 


And the 


respec 1 
bargaining matters.” 
National 


the 


| abor 


Supreme 
1948) 


ye tition tor 


the 


wit! 


brief of 

Relations Board filed 
(Dkt. No $35. October 
In Opposition to the 
certiorari: to 


( ourt Term, 
company’s 
the 


a writ of judgment 


of the Seventh ¢ 
“Tt 
the 
sarily 
his attitude 
tion as to 


revi 


rrcuit says 


should be borne im mind, too, 


obligation to bargain does not 


nece 


impose an obligation to agree 


poses, or course, the 


que 
settled 


desirous ot 


what can be lett of a 
the party 
effect 3s 


ditheult 1s 


contract when most 


required to discuss 
the 


remember that 


keeping it in 


change Especially em 


ployer’s situation when we 
bargain he 


the 


when an employer is obliged to 


must keep an open mind as to advis 


ability of changing his existing practices 


the Board's 
Seatitig case 


the 


It should be noted that, while 
opinion im the 
the 
inherent in that matter, its order appears to 


American ignored 


pension question and difficulties 


read, in all material respects, identical witl 
that the 
rhe 


Sion 


recommended by trial examiner 
the 


t] 
oT trie 


examiner, tar trom 
cited the 
pension 


whormny pen 


question, existence 
agreement as an 
the 
to bargaining 
the 


recommended 


separate five-year 
contract 
And 
trial examiner's 
that he 
the 


additional for holding 
with the 


it clearly 


reason 
UAW 


appears 


no bar 
from 
and order 


inte nded to 


report 


direct: bargaining on pen 


well as wit! 


the 


sion question as respect te 


matters covered by basic agreement 


| hus, his re port states 


“T shall 
that the negotiate on al 
jects of collective bargaining with the Pat 
tern-Makers in behalf of the pattern-making 
unit 


recommend, as already stated 


Respondent sub 


“As also explained above, this means that 
the July 1950 agreements 
qualification on such bargaining 


supplied.) 


Mmipose no legal 


(Italics 


There can be no doubt that the reference 


to “all subjects” ol collective barvainin 


174 


and th al u in relation to the July, 


1950 agreements indicates an intention to 


order bargaining as to pensions 
the rule ¢ 


employer must 


It seems that, under 


Imerican Seating case, an 


bargain with a newly certified union about 


matters covered by an earlier contract with 


another union, where such earlier contract 


an electiot1 
] 


succecded in 


general 


for reason, failed to bar 
the 


Vinning 


Nas, any 
union has 


Although 


wnized by 


outside 

the 

dustrial prac 
labor o1 


esirability of 


and 
election 
tice rec 
ganizations, indicates 
reopening ft the 


likely thi 
Board 


iyreement, it 


Labe iT 


appears 


tional Relations 


i pension agreement 


ing, in this situation, in 


basic agreement covering 


ther like 


as a 


oul and terms and cond 


2 mployn ent 


result 


possibility securing 


vould seem to lie in 


Board that, at least as applies 


ofa parts ular case, the pension 


ment is something materially different 


the basic agreement and 1s to be 


as subject to different rules 


"| 1] 
such an ould not t 


approacl 


frontal attack on the Jnland Ste 


which may be said to have firmly 


trine, 
such, 
prop 


contendi ‘ 


established the rule that pensions, as 
That 
while 


’ ' 
under the circun 


tters genera! 


are bargainable ma 


uld be 


Sitton ce conceded 
Sallie I that, 


I 


at the 
is American Seating 
full 


pension 


Stl¢ 


Stances Of a 


vhere there been and 


bargain nye on i issue, 
matter that 
the 


pension 


are the typ 


undisturbed, least tor ation 


thre pending term ot the reement 


1 
( course aitet cases; 


{ ircumstances, of 


and it may be that a particular employer 


would prefer reopening of the pension 


matter, assuming that he is to be compelled 


to reopen the basic agreement 


may he greater opportunities tor 


where the pension 


the 


que stron 1s 


for discussion at same time 


1 


labor agreement is undergoing 


(;enerallv, however, it is believed 


ild pre 


1 
employers Wot 
n commitments run 


Natio 


d will be per 


be that the 


Roar suaded té 


advisability of distinguishing between 


pen 
usual collective 


[The End] 


sion matters and the othe: 


bargaining subjec ts 
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Union Publications 


and the Unlawful Purpose Doctrine 


By ROBERT W. GILBERT 





than a decade, peacetu IF “THE PUBLIC HAS A RIGHT TO 
aad a eel ale EVERY MAN'S VIEWS," IS THE GOV- 
junctive relief ag: ERNMENT JUSTIFIED IN PREVENTING 
vhere th ought t THE EXPRESSION OF THOSE VIEWS? 


ical 





onsiderable speculati 1 
th iree speech pro 
iceful picketing,*® the United 


1 Court on Mav &, 1950 


‘ 


iandmarl 
dec lare 
I vredi 
logmatically 
itionally pi 


Tyr ly] 
{ propien 


“strike 


subject to 


Amendment 


\ 


1] 
Alle d 


Thornhill Alabama LAO! A S \! ms Where Are We Going Witt 
© 17.059 10 iT S. 88 (1940): Carlson Picketing 6 California Law Review 1 (1948) 
fornia, 2 LABOR CASES © 17,06 ! if 106 Hlughes 1 Superior Court, 18 LABOR CASst 
(1940) American Federation of Labor 1 65, (62 339 I S 160) (1950) Building Service 
LABOR CASES * 51,112 312 I > 2 ] l Emplovees International Union 1 Gazzam 
e Blaney, 13 LABOR CASES ° 64,039 il LABOR CASI * 65,764 339 «OI ~ 32 (19 
643 (1947). and cases cited therein Intcrnational Brotherhood of Teamsters 


] * 65 § «6339 I Ss 


Vilk Wagon Drivers Union 1 Veadowmoor Hlanke 18 LABOR CASI 
Dairies, 3 LABOR CASES © 51,111, 312 U. S. 287 (1950) 
(1941) Carpenter’s Union 1 Ritter’s lHlanke case cited at footnote 4. See Fr 
5 Lasor CASES § 51,137, 315 U. S. 72% Peaceful Picketing Constitutionally 
Bakery d Pastry Drivers l'nion i ] tected 99 Lniversity of Pennsulvani: 
¢ 51,136, 315 ( ; Review 1 (1950) 


1D 


5 LaBor CASES 
Hlughes case cited at footnote 4 
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former executive assistant, National War Labor Board, 
Region X. He is author of ‘‘The Right to Work: A Re- 
ply,’’ American Bar Association Journal, June, 1949, 


and ‘The Capita! Service ‘Saga’'—Fact or Fiction?"’ 


published in the October, 
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Speaking on the topic, “Tin 
1950-53,” Pro 


convention 
Court 
fessor Smith pointed out 

“The 
that 


Supreme and Labor, 


Court seems even today to assume 


unions have a constitutional right to 


use the ordinary media of communication 
(radio, press, pamplhilets, etc.) to advertis« 


the existence of-a dispute 


“Will the court ultimately, then, be driven 
to conclude that these non-picketing means 
of publicizing a union aim or complaint may 
be enjoined if the objective is reasonably 
deemed to be improper?” 


less than 90 days after Professor Smith's 
speech, the California Superior Court in Los 
with just 


was made by 


Angeles County was faced such 
an issue. There, an attempt 
a struck employer to stretch the terms of a 
preliminary imjunction granted under the 
Jurisdictional Strike Act to cover “the pub 
lishing and circulating of pamphlets wher« 
no picketing was being carried on.” (Rob 
bins et al. v. Long Beach Allied Printing 
Trades Council, et al.) 


In the Robbins case a learned memoran 
dum Superior Judge Louis H 
Burke summarized the “basic question” as 
follows: 


opinion by 


against boycotting 
or otherwise interfering the 
of an employer, a newspaper publishers, pre 
clude the enjoined labor organization from 


“Does an injunction 


with business 


publishing and distributing pamphlets ex 
horting advertisers and readers in the area 


to support only those newspapers which 


Review was denied 


724 LABOR CASES © 67,894 
in this case by the California District Court of 
Appeal on January 19, 1954, with one appellate 
judge dissenting. (Case No. 20118, 2d Civ.) 
Case No. S. G. C 219, California Superior Court 
Los Angeles County, decided October 16, 1953 


176 


bear the trade union label of such labor 


organization?” 
civil contempt 


trade S 


Ihe question arose upon 


proceedings against two printing 


union representatives in which the news 
paper publishers charged violation of a pre 
liminary injunction which had been appealed 
the unions dropped 


March 10, 


by the defendant unions; 
subsequent to the 
1953 the cougt 
upholding the constitutionality of the Cali 
tornia Jurisdictional Strike Act.”. The court 
the citees to tl 

and vacated the ordet 


the appe al 


decisions by state supreme 


sustained the demurrer of 
charging affidavit 
cause mm re 


show contempt, saying 


“In view of these constitutional guaran 
and the wealth of 
they have protected 


ment, it is apparent that the preliminary in 


tees case law by which 


been from encroach 
junction issued here may not be interpreted 
to limit freedom of speech by the defendants 
there be a 
which goes 


injunctive relief must 


conduct 


To warrant 
showing of 
attempts 


bevond 
mere at persuasion by pamphlets 


telephone calls or conversations.” (Italics 


supplied.) 


\ccording to Judge Burke, the “concerted 
interference” banned by the injunction con 
sisted of 
ot the 
terterence with the actual operation of piain 


such acts as “fostering a strike 


employees”; “physical action or in 


tiffs’ plant or office or with the making of 
receipt of supplies”; and 


a picket line 


deliveries or the 


“the 
Noting that the 
1 


not employed in 


establishment of 


vague term “boycott” 


the California statute, 


SSeven-up Bottling Company 1 Grocery 
Drivers Union, 23 LABOR CASES ‘ 67,450, 254 
Pac. (2d) 544 (1953); Voeltz v. Bakery 
fectionery Workers Union, 23 LaBor 
" 67,451, 254 Pac. (2d) 553 (1953): and 
v. Metal Trades Council, 23 LABOR 
" 67,455, 254 Pac. (2d) 559 (1953). 
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la or controve 
retrain trom yp. 


i 
und 


eniably 


patror plaint * bu Vv radio, pri tional guarantecs 


preventive rehet we 


pamphlet lephor f il meat lf} 


not accomp: ' 
Instance where 


by advocati 


irganized labor 


pertinent 
States Supreme C 


decisions in accor 
: ama an 
establishes the correct : on 

1? dl S ] 
fessor Smith’s conclusion quoted above tl lecrees will be 


‘all dissemination 


“unions have a constitutional meht 


he ordinary media of communication” and 


Judge Burke’s ruling that “mere attempts ' punish con { plaints 


Al 
at persuasion by pamphilets, telephone calls ould also be apphed to ban all truthful 


or conversations” are not enjoinable lic 1 he fi of a labor c« 


Thus, in Northwestern Pacific Railroad itution forbids a 
Company v. Lumbe Sawmill Workers f injunction or statute whicl 
Union,’ the California Supreme Court struck the effective exercise of the 


down the fourth paragraph of the prelimi reely industrial relations” and prohibit 
nary injunction there involved which would — py Jabor unions of “nearly every practicable 
make it unlawful “to agree to make or to effective means” for public enlightenment 


make editorial comment in a newspaper” 


according to the rule of Thornhi/ 
for the purpose of persuading or inducins 

the plaintiff carrier’s employees to retuse t 1 Seven-Up, 
handle goods of shippers being bovcotted Gone Cast 


‘ F 9” 
by the defendant unions peacetul picketing 


, bers of the union tl 
The Northwestern Pacific Railroad injun 


tion was condemned as “too broad” by 


doing more an exercising 
“ speech or press.” 
Justice Carter, who also wrote the opinion 


of the California Supreme Court in the In the opinion o 


Blaney case” invalidating the state’s “Hot preme Court in Gt 


Cargo and Secondary Boycott Act” becaus¢ the above language quoted 


followed by a footnote whicl 


the lV hl case and Thomas 7 


it was “too sweeping, vague and uncertain.” 


il 


In the Seven Up Case Justice Carter de 


clared for a unanimous court that the Cali Phe Wohl case was relied upon in Gibone) 


fornia Jurisdictional Strike Act was “no yeven-Up and Sommer tor the view that 


vague or uncertain as was the act in /n “picketing by an organized group is more 


Blaney,” that is, it did not authorize injune than free speech, since it involves patrol of 
tive rehef against a union so to torbid a particular low ality : and these coercive 
a aspects “make it the subject of restrictive 


‘publicity by radio or newspaper ; 
Equitable relief will not extend to regulation 
publication of even a libel or slander Likewise, Thomas v. Collins was cited in 
that is “prior censorship,” a basic evil de Giboney and Seven-Up for tl proposition 
nounced by the United States Constitution that “when to this persuasion, other things 
Even if the purpose or means be unlawful, are added which bring about coercion, 


the inducement or persuasion to refrain give it that character, the limit 
from dealing by advising prospective cus e speech] has been pas 


tomers or suppliers of the existence of ; absence of coercion. neither t] 
14 LABOR CASES ° 64,308, 31 Cal. (2d) 441 *Giboney v. Empire Ice & Storage Company, 

(1948) 16 LABOR CASES ° 65,062, 336 I Ss 1990. 502 
” Cited at footnote 1 (1948) 
™ Cited at footnote 8 % Cited at footnote 2 

*9 LABOR CASES 


537-538 (1945) 


2 Case cited at footnote 9 


Cited at footnote 1 
Cited at footnote 
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nor the union 


can be impaired 


The 
from the concurring 


Thomas 7 


rootnote in G 


Douglas in 


“But once he 
which hie nas 
thei 


influence action, 


than exercising the treedom 
tected by the First Amendment 
whether he be an empl 
plovee But so long as he 
than speak he has the same 

no matter what side of an 


(Italics supplied.) 


trou 


The Gib mey Case alse 
tinguishes the principle 
currimg opinion of Justice 


Collin hich particularly 


here 1 


publhy ations 


“Free both side 


faction on any id ot the 


speech on 


lal ! 


to me a constitutional and = usetu 
Labor is tree to turn its publicit 
substandard 


labor oppression 


ab 
ible we 


employer, too 


plover unfairness, or objection 


conditions The 


and to turn ypu 


irce to answer | 


records of the leaders 


seck the confidence of his 


emplovec or orvanizet 


or other offense against the law 


labor's Iree speech, or it the employe r’s tre 


speech is associated with discriminatory 


intimidations, the constitu 
tional remedy would be to st p the 


spee h, if the tw 


discharyes ar 
evil, but 
permit the separable 


and only rarely and when they are tes iva 


ble to stop or punish speech or publication.” 


Justice Carter, in Seven-Up also. cite 


Hughes 7 


myunction which was 


Superior Court upholding 


“drawn to meet whi: 


California deemed the evil of picketing to 


bring about proportional hiring,” with this 
by the United States 


“We 


stances of the case 


caution 
Court 


Supreme 
do not go bevond the cir 
Justice 

Hlugh Case as 
constitutional right of 
further 


ut 


( 
Shenk a 


likewise cites the 
“the 


states to proseribe picketing in the 


Sommer 
recoyrnizineg 


ance of unlawtul objectives.” 


proceedings 


Hughes case 
“The 


California 


arose upon contempt 


controlling points,” ac 
Court, 


that 


cording to the Supreme 


as quoted by Justice Frankfurter, “are 


® Case cited at footnote 4 
“#15 LABOR CASES ° 64,824, 32 
856 (1948) 
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Only 0.22 percent of available work- 
ing time was lost in New York State 
as a result of labor disputes in 1953 
—0.33 percent of available working 
time had been lost in 1952. The 470 
strikes in effect in the State in 1953 
involved 169,000 workers and re- 
sulted in 2,860,000 mandays of idle- 
ness. In 1952, 622 strikes in effect 
had affected 207,000 workers and 
had caused 4,280,000 mandays of 
idleness.—Division of Research and 
Statistics, State of New York, Depart- 
ment of Labor. 





by printes 
Joth Seven-Up and S 
r7 ‘ E-mt Vee 


Gic mm is subpportmn 


ommer cite 
Internationa 

‘ certain restral 
picketing because “picketing is m 
speech” and “has far more 
inducing action or non-action tl 


save the pr kets convey 


In tl 
Minton emphasized that the was 
” being “tailored to 


rtant 


e Gaszam ci 1@ Opinion by Justice 
“myunction 
issued im narre terms, 
revent a specific violation of an imp 
state law” that “the 


to the 


decree was limited 


ated, 


right to 


wrong being perpeti namely in 


abusive exercise of th picket’.” 


The decision of the United States Su 
in International Brotherhood of 


Hanke 


upholding restraints 


preme Court 


Teamsters Union 7 was similarly 


relied upon as against 


® Case cited at footnote 4 
' Case cited at footnote 4 
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Preventable work injuries to Federal 
employees cost the taxpayers over 
$100,000,000 a year ip compensa- 
tion, property damage, tort claims 
and other expenses, according to 
Secretary of Labor James P. Mitchell 





recognized 


mber of Ve. 


guarantees 


and assembly 


ABO! 17 

term Employees Union 

© 51,167, 320 

example Californ nstitutio : 5 [ 4 


Section 9 iris cr fornia and Times 


Amendments I and XIV v. i } yurt, 314 1 


Thomas 1 Collins, cited t ot 16 ty ‘ i i Court 
Haque 1% ClO, 1 LaBpor Cas 7 O7 : ] > ind 7 
U.S. 496 (1939) 

Schneider s 2 LABOI 

S. 147 (193) 
v. Cle 15 LABOR CASES 


6 (1948) 
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In this crucial year, the wage earners 
of the nation face an overriding re- 
sponsibility te make effective use of 
their political power to strengthen the 
free way of life. —George Meany 





and an ultraconservative newspaper, the 
Supreme Court declared: 

“ . , ‘clear and present danger’ is an 
appropriate guide in determining the con 
stitutionality of restrictions upon expression 
where the substantive evil sought to be pre- 
vented by the restriction is ‘destruction of 
life or property or invasion of the right of 
Thornhill v. Alabama, 310 U. §S 


privacy’. 
88, 105 

In American Federation of Labor 7 
Swing ™ the Supreme Court emphasized that 
“the scope of the Fourteenth Amendment 
is not confined by the notion of a particular 
state regarding the wise limits of an injunc 
tion in an industrial dispute, whether those 
limits be defined by statute or by the judicial 
organ of the state.” 

An outstanding summary of the law re 
garding the application of the “clear and 
principle is found in the 


present danger” 


opinion of Justice Rutledge in Thomas 7 
Collins which says: 


its application on 
labor leaders 
discussions of 


legislation or 
confine 


“When 
such occasions can 
to innocuous and abstract 
the virtues of trade unions and so becloud 
even this with doubt, uncertainty, and the 
risk of penalty, freedom of speech for them 
will be at an end. 

“And the right either of workmen or of 
unions under these conditions to assemble 
and to discuss their own affairs is as fully 
protected by the Constitution as the right 
of businessmen, farmers, educators, political 
party members or others to assemble and 
discuss their affairs and to enlist the support 
of others.” 

Gompers v. Bucks Stove & Range Com 
pany," decided in 1911 before adoption of 
the clear and present danger test, has some- 
times been cited as authority for the prop- 
osition that “publication and use of letters, 
circulars and printed matter may constitute 
a means whereby a boycott is unlawfully 
continued and their use for such purpose 
may amount to a violation of an order or 
injunction.” 


* Cited at footnote 1. 
221 U.S. 418 (1911). 
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The brief answer to this miscitation of the 
Gompers case is contained in the opinion of 
the late Chief Justice Vinson in Dennis v. 
U. S..™ decided on June 4, 1951, more than 
a year after the Gazzam, Hanke and Hughes 
cases. 

According to the late Chief Justice, “no 
important case involving free was 
decided by this Court prior to Schenck v. 
United States, 249 U. S. 47 (1919).” He cited 
Gompers v. Bucks Stove & Range Company 
illustration of the fact that “the 
treatment accorded an argument 
individual’s claim that the 
First Amendment protected certain utter- 
ances indicates that the Court at earlier 
dates placed no unique emphasis upon that 


speech 


as an 
summary 


based upon an 


right.” 


After the Gompers case was decided in 1911, 
the late Chief Justice pointed out, the “free 
speech” and “clear and present danger test” 
doctrines were laid down by Justices Holmes 
and Brandeis in 1919-1920. 


Among the “subsequent opinions” that 
have followed “the Holmies-Brandeis ra 
tionale,” the late Chief Justice cited Thorn 
hill v. Alabama (1940), Carlson v. California 
(1940), Bridges v. California (1941) and 


Thomas v. Collins (1945). 


An “appendix” to the concurring opinion 
of Justice Frankfurter in the Dennis 
cites Thornhill, Bridges, Thomas and Giboney 
as “opinions responsible for the view that 
constitutionally be re 


case 


speech could not 
stricted unless there would result from it an 
imminent—i. e., close at hand—substantive 
evil.” 

The rule stated in the Thornhill opinion 
(and cited therefrom by both the late Chief 
Justice and Associate Justice Frankfurter 
in the Dennis case) proclaims that: 


“Abridgment of the liberty of such dis- 
cussion can be justified only where the clear 
danger of substantive evils arises from cir 
cumstances affording no opportunity to test 
the merits of ideas by competition for ac- 
ceptance in the market of public opinion. 
We hold that the danger of injury to an 
industrial concern is neither so serious nor 
so imminent as to justify the sweeping 
proseription of freedom of discussion ‘d 


pointed out that the 
picketing, 


Finally, it should be 
drafting of injunctions 
boycotting and other such concerted labor 
constitutional 


against 


activities presents serious 
problems. 


* Cited at footnote 30. 


March, 1954 @ Labor Law Journal 





This strange-looking metal bouquet 
is not an electrician's nightmare, but 
a fanned-out section of an eight-tube 
coaxial cable. One pair of these 
tubes is capable of transmitting 600 
simultaneous telephone conversations 
or one television program in each 
direction from connected cities. 





There is a constant danger that such a 


decree will be one which “does not aim 


evils within the allowable 


control, but on the 


specifically at 


area of State contrary 


sweeps within its ambit other activities that 
in ordinary circumstances constitute an ex 
ercise or reedom of speech or ol the 


press, 


ous in the application of large 


“veneralizations are treachet 


constitutional 


and 


concepts 
‘boveott’ is a 


which 


For example : The 


word 
Signification, ot no ac 


definition has 


term of vague 


curate and exhaustive evel 


“ Thornhill v. Alabama and In re Blaney, 
cited at footnote 1 
"Mr. Justice 
cited at footnote 4 
* Oakes, The. Law of Organized 

Industrial Conflicts, pp. 602-606 
' Pierce v. Stablemen’s Union. 156 Cal 


103 Pac. 324 (1909) 


Frankfurter in Hughes case 


Lavor and 
{) 


‘ 


Union Publications 


given term ot 


been [ Boycott] isa 


elastic meaning, used to describe a variety 
ot actions, ranging from 
asion to physical intimidation,” 
The 
clared in an early 
undertaken to define boycott, it is an organ- 
ised effort to persuade or ¢ which ma 
tllegal according to the 
employed.” (Italics supplied.) 


To the “The Z 
word of the widest import, and the books 
are filled ”“ “It should 


be pointed out moreover, that the law gov 


simple persu 


s 


Supreme Court thus de 
" that “as we 


California 


Case have 


be legal or mean 


same eftect ‘boycott’ is a 


with its definition.” 


boycotts is in great confusion be 


cTrning 


se the definitions 


have changed iW 


last thirty years 


Language prohibiting conduct that may 


be prohibited and conduct that may not af 


fords no reasonably ascertainable standard 


is therefore too uncertain and 


enforced \ 


of guilt and 
to be 


vague statute or decree 


doing ot an act unlawt 
that 


necessarily 


which declares the 


in terms so vague men of common in 


telligence must guess at its mean 
ing and differ as to its application violate 


essential of due process of law 


the first 
“must be 
evil the 


conduct 


Limitations utterances 


upon 
drawn to meet the 
seeks to curb” and “the 


specinc ally s« 


narrowly precise 


legislature 
defined 


proscribed must be 


that the 
secure 
engage in activities not encompa 
,42 


persons attected reman 
their rights te 


sed by the 


person or 
and unrestrained in 
legislation.’ 

As Justice Rutledge put it in ( ms 
ClO, “Blurred signposts to criminality will 
not suffice to create it.” An accused pet 
held guilty of contempt for 


terms of an 


son may not be 


violating the injunction whicl 


with re pect to 


is uncertain or ambiguous 


its prohibitions or requirements 

“picketing, striking 
Calitornia Juri 

could not 


publicity 


An injunction against 
or boycotting,” under the 
dictional Strike Act, 
validly be applied to 
by cadio, newspaper, pamphlets and other 


for example, 
halt union 
methods of communication.’ 
Court of California § said 
seven Up case that the 

Act “Is not vague or 

[ Hot Cargo] Act u 


broadly and 


nonpic keting 
The 
unanimously in the 
Strike 


was thre 


Supreme l 


Jurisdictional 


uncertain as 
In re Blaney” 


” Teller’ The Law Governing Labor 
and Collective Bargaining, Vol. 1, p. 444 

" Teller, A Labor Policy for America, p. 146 

“ Concurring opinion of four justices in / 
v. CIO, cited at footnote 28, written by Justice 
Rutledge and citing Thornhill wv. Alabama 
Schneider v. State and Thomas wv. Collins 

" Robbins case cited at footnote 7 


was “so 


whicl 


Disputes 








In August 1953, there were 
9,570,207 workers who were dues- 
paying members of unions affiliated 
with the American Federation of La- 
bor. This includes the membership 
of 50,000 Local Unions of the 111 
National and International Unions, 
plus the membership of 956 Local 
Trade and Federal Labor Unions 
directly affiliated with the AF of L, 
with 178,619 members. 
—American Federation of Labor 





authorize “a cout 


its terms 


drawn” as to 
reliet, which by 


loosely 
to grant mjunctive 
may be used to strike down the right to 
freedom of speech” and “encompassed with 
in its terms the mere agreement to publicize 
“merely advising the 


a labor dispute” or 


dealer ot the 
him to retrain trom dealing.” 


controversy and requesting 
Hot Cargo and See 


conde mined by 


California’s invalid 
Boycott Act 
Blaney dectsion because 


mdary was 
Justice Carter in the 
segregated in uch 
hetween peaceful 


labor dispute, 


“its provisions are not 
a way as to differentiate 
publicizing of the facts of a 
secondary boycotts.’ (Italics supplied ) 


In International Brotherhood NLRB * 
(cited in the Seven-l p case by the California 


and 


court), Justice Burton drew a similar dis 


tinction when he explained that the “reme 
speech proviso ot 


National 


non 


dial function” of the free 
Section & (c) of the 
Labor Relations Act, “is to 


COCTCIVE speech by employer and 


ate nile d 
protect 


labor o1 
ganization alike 
Hartley law 


ssing of any 


That section of the Taft 
specifically exempts the 


oOpmion, of thie dis 


“expre 
argument, of 
there ot, 


VICWS, 


scmuination whethe 1 vritten, 


printed, graphic, or visual form” from. the 
and-desist orders 
threat ot 


benefit.” “ 


scope of the Board’s cease 


“it such contains no 


expression 


reprisal or force or promise of 


decided the same 
} 


Burton explained further that 


In a 
day," Justice 
“$8 (c) safeguarding freedom of speech has 
no application to the picket’s placard in tl 


companion case, 


“California Labor Code, Secs. 1130-1136 

* 19 LABOR CASES £ 66,348, 341 U. S. 694 (1951) 

“61 Stat. 142, 29 USC (Supp. III), See. 158 (c¢) 

“NLRB v. Denver Building € Construction 
Trades Council, 19 LABOR CASES ° 66,347, 341 
U. S. 675 (1950) 
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protection afforded by 


Act to the expression 
] 


ISSUES Talse d 


Cant The 
Section 8 (c) of the 


of ‘any views, argument, or opinion’ 


not pertain where, as here, the 


turn on official directions or instruc 


tions to a unton’s own members.’ 


An objective 
J 


ot cases relating 


analysis of the entire body 


to the disseminatio1 
formation about the facts and circums 
that n 


objective 


ol labor disputes reveals mpicketi 
Zing a untlon 


so-called “ inlawtul 


means of publi 
not fall within the 
pose 
Althoug! the 
recognized long betore the Gibon \ 
in 1949 and the Hugh s, Hanke a 
1950 that “the purpose 
and the me: 
la viul,” it also 


ful purpose doctrine” 


doctr Nie 


California Supreme 


decisions im 
CCOMON A pressur¢ 
exert it must be 
that the 
“poses the question in terms of results” 


“unlaw 


problem in otl 


still 


amounts to “stating the 


words.” For the “question remains 
as to what purposes and what means may be 
declared unlawtul by the Legislature or the 
Courts without violating the provisions of 
the Constitution.” ® 

At a time in the hist 


where out basi liberties 
ened by a totalitarian fore 
gain global political power! 
or persuasion that seeks accepta 
market” of pop 


that 


the competition of the 


opinion, Wwe must not forget 


reater danger to a democracy lies 


uppression of public discussion; th 


and doctrines though harmful or dang 


are best fought with words 


American system 
Ame nla nt 


that 


Under our 
ment, the First 
“the speecl 


hypothesis 
speech, propaganda will answer prop: 


free debate of ideas will result 


governmental policies.” 


contams the 


Our Bill of Rights 


mental expression of a democratic 


phy of government which commands that 


“the public has a right to 
man the right t 


every Mans vic 


and every speak them 


Government may cut him off only when his 


no longer merely views but 


cle irly 


yvicws are 
‘ iT 


imminently, to ripen 
vhich the 


threaten, and 
public has 


[The End] 


into conduct against 


a right to protect itse i.” 
*" Blaney case, cited at footnote 1 
” American 

Douds, 18 LaBor CASES © 65,760, 339 U. S 

395-396 (1950) 

' Dennis case, cited at footnote 30 
Douds case, cited at footnote 49 


March, 1954 @ Labor Law Journal 


Communications Association 1% 





Secondary Boycotts: An Outline 


By CHARLES H. TOWER * 





MR. TOWER PRESENTS A CONCISE ANALYSIS OF THE TAFT-HARTLEY ACT'S 
SECONDARY BOYCOTT PROHIBITION. HE IS ASSISTANT TO THE VICE PRESI- 
DENT, NATIONAL ASSOCIATION OF RADIO AND TELEVISION BROADCASTERS 





econdary 


Status of Secondary Boycotts 
Prior to Taft-Hartley Act 


secon 


‘American 


into general as 


reemetl 


Copyright 
29 USC 


1954 by Charles H. Tower 
Sec. 151 and following. The 
the boycott section, 8 (b) (4) is as 
Sec. 8 (b) It 


language 
follows 
unfair labor prac 
inization or its agents 

(4) to engage in, or to induce or 
the employees of any employer 
strike or a refusal in the 
their employment to use, manufacture 
transport, or otherwise handle or work on any 
goods, articles materials, or 
to perform any 
is (A) forcing or 
self-employed 
ployer 


shall be an 
tice for a labor or 
5 encourare 
to engage in, a 
concerted course of 


process 


commodities or 
where an object thereof 
requiring any 
person to join any 
organization or any 


services 
employer or 
labor or em 
employer or other 
selling, handling, trans 
porting, or otherwise dealing in the vroducts 
of any other producer, processor, or manufac 
turer, or to cease doing business with any 
other person: (B) forcing or requiring any other 
employer to recognize or bargain with a labor 
organization as the representative of his em 
ployees unless such labor organization § has 
been certified as the representative of such 
employees under the provisions of section 9 
(C) forcing or requiring any employer to recog 
nize or bargain with a particular labor organi 
zation as the representative of his employees 
if another labor organization has been certified 
as the representative of such employees under 
the provisions of (D) forcing or re 
quiring any employer to assign particular work 


person to cease using 


section 9 


Secondary Boycotts 


muatl 
to employees in a particul 
or na particular trade 
than to en 
or in 


employer is failing te 


ir labor org 
craft, of 
inother labor organization 
craft r cluss 


inizatior 
class rather 
loves in 
inother trade unless sucl 
conform to an 
certification of the Board 


ining 


order or 
determining the bar 
representative for employees performing 
Provided That nothing contained 
in this shall be 
make unlawful a refusal by any 
upon the 


sucn work 


subsection (b) construed to 
person to enter 
(other than 
employees of ucl 
strike ratified or 
of such employees 
required to 


premises of any employer 
employer) f the 

empioyer are engaged in a 
approved by a representative 
whom 


his own 


such empiover is 
under this Act 
For example, the 
consumer or custor 
See footnote 25 
See for 


recog 1Ze 


entire area of 
ner boycotts is not 


secondary 

covered 

below 

example B (hb) (4) (CC) 

which relate to 

strikes and jurisdictional 
There is 


and & (b) 
primary recognition 
disputes respectively 
little in the way of basi 
literature on secondary boycotts Two of the 
more detailed but somewhat out-of-date surveys 
are H. W Laidlier, Boycotts and the Labor 
Struggle (1913), and Leo Wolman, The Boycott 
n American Trade l/nions (1916) 

For background material, see Frankfurter 
and Greene, The Labor Injunction (1930), and 
Teller, Labor Disputes and Collective Bargain 


mag, Secs. 199-233 


y**) 


(4) (D) 


relatively 
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The wonderfully intricate dial tele- 
phone system, the inwards of which 
are illustrated on the cover, has not 
yet eliminated the need for the help- 
ing hand and the friendly voice of 
the operator. Thousands of young 
ladies like those shown above are 
still needed to help put through the 
millions of calls Americans complete 
daily. Has anyone ever heard of a 
male telephone operator? 





power to issue injunctions [by the federal 
known as se¢ 


be en 


against what are 
boycotts, is that the law 
changed only where injunction is 
by the National Labor Relations Board, not 
where proceedings are instituted by a pri 
vate party.” (From opinion by Mr. Justice 
Frankfurter in Bakery Sales Drivers Union 
v. Wagshal, 14 Lapor 
U.S. 437, 442 (1948).) 


courts | 
ondary has 


sought 


Cases § 51,262, 333 


Intent of Congress in 1947 


(1) It is apparent that the 
1947 intended to make secondary boycotts 
unlawful by the federal statute.’ 


Congress in 


(a) “The Senator will find a great many 
which hold that under the 
a secondary boycott is un- 


decisions 
common law 

*For additional material on Congressional 
intent, s House Conference Report No. 510 
on H. R. 3020, pp. 43, 44, and majority opinion 
written by Mr. Justice Burton in NLRB v. Den- 
ver Building and Construction Trades Council, 
19 LABOR CASES {f 66,347, 341 U. S. 675, 686 
(1951). 

7 93 Congressional Record 4323. 

SIn International Brotherhood of Electrical 
Workers, Local 501, et al. v. NLRB, 17 LABOR 
CASES { 65,626, 181 F. (2d) 3 (CA-2, 1950), 
Judge Learned Hand said: “The gravamen 
of a secondary boycott is that its sanctions bear, 
not upon the employer who alone is a party to 
the dispute, but upon some third party who 
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Subsequently, under the provisions 
Norris-LaGuardia Act, it 
bovcott or 


lawful 

ot the 

impossible to stop a 
f 


became 
seco! dary 
other kind of a strike, no matter how 
unlawful it may have been at common law 
All this provision of the bill [Section 8 (b) 


(4)] does is to reverse the effect of the law 


any 


as to secondary boycotts It has been set 
forth that 
cotts and 
committee 
succeeded in 
difference 
secondary boycotts 


ondary boy 
Our 


good sec 


there are 
bad 


heard 


secondary boycotts 


evidence for weeks and 
having anyone tell us 
different kinds of 


So we have so broad 


never 


any between 


ened the provision dealing with secondary 


untair labor 


Senator 


boycotts as to make them an 
practice (Statement by the late 
Robert Taft, who sponsored the bill in the 
United States Senate, made on the floor of 
the Senate in June, 1947, shortly before the 


passage ot the act.’) 


Taft-Hartley Ban 
on Secondary Boycotts 


(1) The 


separate 


Taft-Hartley Act contains three 


sections dealing with secondary 


boycotts. 


(a) Section 8 (b) (4) defines the pro 
hibited activity without using the term “se¢ 
ondary boycott.” 


In essence, the section makes it unlawful 


for a union or its agents to urge the em 
ployees ot an employer to retuse to pertorm 
work for the purpose of compelling their 
employer to cease doing business with som« 
other person.” 


(b) Section 10 (1) sets up the so-called 


injunction requiring 


mandatory procedure 
representatives of the NLRB’s 
counsel to apply for injunctive relief when 
preliminary investigation of indi 
cates that a secondary boycott exists.” 


Zenel il 


a charge 


(c) Section 303 permits the 
in the federal courts of civil suits to collect 


Irom set 


prosecution 


damages for injuries resulting 


ondary boycotts. 
has no concern in it. Its aim is to compel him 
to stop business with the employer in the hope 
that this will induce the employer to give in to 
his employees’ demands."’ 

* From the effective date of the act in August 
1947, until December 31, 1953, 162 petitions for 
injunctions in boycott cases were filed with 
the following results: 65 temporary injunctions 
issued, 21 denied, two pending, and 74 with- 
drawn, generally because the unions ceased 
their boycott activities in the face of the in- 
junction threat 

” There have been only 
this section of the act 


15 decisions involving 
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Language of Secondary Boycotts 


(1) During the past few years, the 
the courts and labor relations experts have 


developed a secondary boycott terminology 


Some ot the more important terms are 


brie fly defined below 
hoveott \ union tactK« 


Employer A is 


putting 


(a) Secondary 


dispute with 


whereby a 
used as a justification for economic 
pressure on Employer B 

(b) Primary employer: The 
with whom the 
It is Employer A in the 


It should be kept in mind 


primary em- 
ployer is the one union has 
a basi dispute 
example above 
that the 


demands upon the primary employer 


direct 
The 
dispute may he base d on the tact that, ora 


union may have made no 


variety of reasons, the union regards the 
primary employer as unfair 

(c) Secondary employer: The secondary 
employer is the neutral employer with whom 
the union has no basic dispute. It is Em- 
ployer B in the definition above. Normally, 
the objec tive 1s to get Employe r B (the sec- 
ondary employer) to cease doing business 
with Employer A (the primary employer) 


(d) Primary situs: The primary situs is 


the premises of the primary employer 
(e) Roving Roving situs is a term 


refer to the 


situs 


used to activities of an em- 
ployer conducted away from his main place 
Trucks of a trucking 
pany, for example, have been regarded in 


Board and court 


of business. com- 


some decisions as consti 


tuting moving or roving situses 


\ hot cargo clause 
collective 


(f{) Hot cargo clause 


is a provision in a bargaining 


contract which specifically allows union 
members to refuse to handle goods or equip 
ment when supplied by another employer 


whom ‘the union regards as untai 


Effect of the Prohibition 


(1) Despite the 
erally to outlaw 
threats thereot, the 


achieved 


intent of Congress get 


secondary boycotts and 


objective has not been 


completely partly because or 
‘) Several bills discussed in 1947 extended the 
boycott prohibition to individuals. See, for ex 
ample, S. 55 introduced by Senator Ball on 
January 6, 1947 
" The most treatment of the 
unions can be 
Company, 79 


comprehensive 
agency problem as applied to 

found in Sunset Line and Twine 
NLRB 1487 (1948) For boycott cases dealing 
with the same problem see Sealright Pacific 
Ltd., 82 NLRB 271 (1949): Pure Oil Company, 
84 NLRB 315 (1949): Hammermill Paper Com- 
pany, 100 NLRB 1176 (1952): Santa Ana Lum- 
ber Company, 87 NLRB 937 (1949) 


Secondary Boycotts 


NLRB, 


NLRB and court interpretations and partly 
because at ap] 
in the 


arently madvertent omissions 


original statutory language 


a) Among the more important 


are the tollowing 


holes” 


l. picketing the trucks of 


employer wherever they may go; 


permitting otherwise unlawtul — s¢ 


ondary activity because it is covered by 


clause in a collective bargaining contract; 


> 


3. placement of a primary employer on 


list regardless ot the and 


list; 


an unfair 
distribution of the 


purpose 


4. inducement of employees of a se¢ 


ondary employer to refuse to enter the 


premises ot a primary employer; 


5. secondary consumet o1 


boycotts: 


6. threats of secondary boycotts ad 


dressed to supervisors; 


7. inducement of concerted refusals to a 


cept employment with a secondary employer ; 


8. secondary activity permitted becausé¢ 


ot restricted interpretations of terms “em 


ployee” and person.” 


NLRB and Court Decisions 
labor 


guilty of 


(1) Only “a 
agents’ can be 


boycott 


organization of its 


violating the se« 


ondary section of the act 


a) Individual employees, except where 


acting as agents for a union, are not subject 


to the statutory 


(b) A 
of ts 
within the general 


prohibition.” 


liable for the 


agents are 


union will be acts 


agents where the acting 


their authority or 


S¢ ope ot 


where the union has ratified their conduct.’ 


“To induce or encourage” employees 


ot a secondary employer to 


1s the 


retuse to pet 


work unlawtul activity 


torm 


(a) Traditional forms of inducement are 


speeches, leaflets, letters, 
picket lines The 
stated that 


nor Section 


conversations and 
Supreme Court has 
First 


Taft 


Amendment 


Hartley Act 


neither the 
Sic) of the 


" International Brotherhood of 
Workers, Local 501, AFL, et al. vw 
LABOR CASES { 66,348, 341 U. S. 694, 701 (1951) 
See also Joliet Contractors Association, et al 
v. NLRB, 22 LABOR CASES ° 67,387, 202 F. (2d) 
606 (CA-7, 1953), for holding that union by 
laws can constitute inducement and Western, 
Ine 93 NLRB 336 (1951), for Board reversa 
of trial examiner's finding that resolutions 
passed at a union meeting constitute inducement 


Electrical 
NLRB, 19 








The office of government is not to 
confer happiness, but to give men 
opportunity to work out happiness 
for themselves. 

—William E. Channing 





protects the inducement of unlawful 


ondary boycotts, even by peaceful mez 


(b) Inducement of the employees 


secondary employer at or near the pren 
ta primary employer has been held by the 


lawtul 


a 
Supreme Court and thre Board to be 


activity Hence, those who deliver or pick 


up goods trom a primary employer may bx 


solicited with impunity to refuse to perform 
work 

(c) This situs theory 
extended by the 


ment of the 


primary I 
Board to permit the induce 
employees ot a secondary en 
ployer, even at the premises ota second: 
employer, so long as the activity wl 
thie objective of the inducement 
place at the 
employer 


(cd) Another 


s its application to 


premises of 


ramhcation ot 


situs theory 


“International Brotherhood of Electrical 
Workers, Local 501, AFL, et al. 1 VLRB, cited 
at footnote 13, p. 701. See also Judge Learned 
Hiand’s careful analysis of the same problem 
in the same case, cited at footnote 8, and Judge 
Healy's opinion in Printing Specialties and 
Paper Converters Union, Local AFL, et al 
v. Le Baron, 15 LABOR CASES { 64,879, 171 F 
(2d) 331 (CA-9, 1948). The most elaborate dis 
cussion by the NLRB is contained in Wads 
worth Building Company, 81 NLRB 802 (1949) 

" NLRB v. International Rice Milling Com 
pany, Inc., et al., 19 LABOR CASES ° 66,346, 341 
U. S. 665 (1951) Pure Oil Company, cited at 
footnote 12: Ryan Construction Corporation, 85 
NLRB 417 (1919) Cf. Lakeview Creamery Co 
NLRB, No. 144 (1953) 
ws Company, 90 NLRB 2135 


pany, 107 
" Interborough N 
(1950) 
For cases invoiving the following of trucks 
see Sealright Pacific Ltd., cited at footnote 12 
Schultz Refrigerated Serimee Ine 87 NLRB 
92 (1949) Beverages, Ine 9) NLRB 
101 (1950): NLAB i Trade Chaufleurs 
Salesmen and lelpers, Local 145, et al ") 
LABOR CASES ¢ 66,500, 191 F (CA-2 
1951): Howland Dry Goods Company, 97 NLRB 
123 (1951): Hoosier Petroleum Company, In 
106 NLRB, No 111 (1953) and Washington 
Coca-Cola Bottling Works, Inc 107 NLRB 
No. 104 (1953). Generally speaking, picketing 
near the premises of the secondary employer 
has been permitted in these where the 
picketing is limited to times when the trucks 
of the primary employer are at the premises of 
the secondary employer, but the Board's de 
cision in the Coca-Cola case may indicate the 
beginning of ar effort to restrict the roving 
situs theory For the tests which will be ap 
plied, see Moore Dry Dock Company, 92 NLRB 


Sterling 
Service 


(2d) 65 


cases 


186 


mciude 


Induce eme! 
secondary empl 


Board W 


mitting unto 


iandle good 


plovet liste ad 


be directed 
employer 


< mploy mcnt 


(a) The term 


fined by Section 
matter 1s ot comp! 
ment ot 

Statutory 


least, unlawtul 


industry cases 
ipply 
picketing of the 
employer 18 per 
long as the signs 


eonstruction 
apparently 


47) «=(1950) In 
the general counsel has 
ing a test which would permit 
long as the primary 
forming work there and as 
indicate the nature of the dispute. For a con 
Richfield Oil Corporation, % 


examiner s 


been 


job as 


struction case, see 
NLRB 1191 (1951) See also trial 
report recently adopted by the Board in Neu 
York Shipping Association, 107 NLRB, I 152 
(1953) 

‘ Grauman NLRB 755 
footnote 13 Kimsey 


(1949) 


Companu, 87 
Western ane cited at 
Vanufacturing Company, 89 NLRB 1168 (1950) 
Conway’s Express, 87 NLRB 972, enf'd 21 
LABOR CASES ° 66.836. 195 F. (2d) 906 (CA-2 
1952) Western Eapress Company Inc., 91 
NLRB 340 
NLRB No 166 (1953) 
denied, Douds % Vetal Workers Inter 
national Associatior Local Union No 20 
LABOR CASES ° 66.650, 101 F. Supp. 273 (DC 
N. Y., 1951); reh'g den. 21 LABOR CASES © 66,757 
101 F. Supp. 970 (1952): Pittsburgh Plate Glass 
Company, 105 NLRB, No. 120 (1953) 
" For exclusions see 
Express, cited at footnote 19; Arkansas Express 
Ine 92 NLRB 255 Row Transfer 
Corporation, 10 NLRB 856 (1952) For rail 
International Rice Villing 

Company, Inc., et a’. v. NLRB, 18 LABOR CASES 
65 848 183 F. (20) 21 (CA-5 


2 2 1950), reversing 
84 NLRB 360 (1949) 


FerroCo Corporation 102 


petition for njunction 


(1950) 


sheet 


supervisor Conway's 


(1950) Stone 


=) 


road employees 


Cf. Di Giorgio Wine Com 
87 NLRB 720 (1949), enf'd 20 LABOR 
i) aa oe ot BS. 
idmitting to membership 
held not to be 
meaning of the 


pany, et al 
CASES © 66,391, 191 F 
1951), where a union 
only agricultural workers 
a labor organization within the 
wt 


was 
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Arbitration permits time-saving, less 
expensive and less troublesome self- 
regulation by business and labor. It 
also has the advantage of being a 
private rather than a governmental 
proceeding. —James P. Mitchell 





inducement 


inducement 


unlawtul 


lawtul 


] 
cm 


CTILPLO' premises 
1 1 


primary employe iot unlawtul becau 


seek i 


ndividual 


t does not concerted activit 


ovecs na 
rk, 


Alter 


cmp quit 


luse to pertorm Ww 
as been held to 


d retusal to pertorm 


inducement ot 


In concert to work o1 


rr equipment marked “u 


sometimes called a 


nlawtul 


rene! il 
sumer | 
present act 


(ors QY 


NLRB 


dismissal of 


Association 
petition for review of NLRB 
portion of complaint denied, Joliet 
footnote 13. Cf. trial examiner's report recently 
adopted the Board Shipping 
Association, ciced at footnote 17 

NLRB 1 International Rice Milling 
pany, Inc et al., cited at footnote 15 
[ \ ; nion 9S 


inion VO Ca 
1288 (1950) Joliet cited at 


Joliet C'ontrac 
1291 
case cited at 
by in New York 
Com 
Local 
NLRB 
footnote 13 
Denver Euilding and Construction Trades Coun 
cu, 82 NLRB 1195 Hammermill Paper 
19 


Company footnote 12 


penters’ [ 


case 


(1949) 
cited at 
Roane-Anderso Company &2 NLRB 696 
(1949) 

BH 


Operators 


NLRB 1243 


Association 


‘Climax Machinery Company 
(1949): Kanawha 
94 NLRB 1731 (1951) 
101 NLRB 1159 (1952) 

NLRB 1 Service Trade 
at footnote 17 Hoover 
20 LABOR ¢ s © 66.433 

] Wilh 


‘oal 


Sound Shingle Company 


cited 
VLRB 
"A-6 


No 


Chauffeurs 
Company 1 
191 F. (2d) 380 « 


Company, 102 NLRB 


10% 


gy 


»): Crowl 


Secondary Boycotts 


NRELB 


ied 


LABOR ( 
Ine 
ACTwowe 


67,61 


enf'd 24 
Capital Servi 
Cf 
LABOR (¢ 
1953) 

There 
Board nvolving 
the act Lake 
at feotnote 15 


Capital 
ASES 


been 
thi 


wu 


nas 


Schenley Distille 
M4 (1948) enf'd 17 
I 2d) 8 (CA-2 
Company, Inc., cited 
United Brotherhood 
LABOR ¢ 
1950) 


America 1s 
60 (CA-10 
lru 

S49) 
NLRB 1 Denver 
ited at footnote 6 


Lyons Lu 


Douds 1 
LABOR CASE 
1948) 


fecia 14 


(DCN. ¥ 


Vetropolitan 


SES © 67.950 (CA-3, 1953) 
100 NLRB 1092 (1952) 
ine et al t NLRB, 23 
5, 204 F (2d) (CA-9 


4s 
decision by the 
paragraph of 
cited 


only one 
partciular 


Creamery Company 


rs Corporation 
LABOR CASES 


1949) Tloosier 


at footnote 17 


‘ 
Petroleum 
NLRB 1 
Joiners o 


(2d) 


of Carpenters 4 f 


ASES ‘ 65.936. 184 F 


nber Company NLRB 


Buildina Trades Counc 


Federation 


s * 64 








Of the record gross national product 
of $467 billion produced in the 
United States in 1953, nearly two- 
thirds consisted of personal consump- 
tion expenditures. The amount of 
disposable personal income .. . 
reached its peak in the third quarter 
of 1953 and in the last quarter de- 
clined slightly. . . . The decline came 
in wage and salary income, which 
fell back to the level of the second 
quarter of 1953.—Aryness Joy 
Wickens, Deputy Commissioner of 
Labor Statistics. 





government and a local school board to be 
outside the definition.” 

(c) Forcing any other employer to bar 
gain with a union unless the union has been 
certified by the Board as the bargaining 
agent.” 

1. This objective what is 
referred to as a 


encompasses 
sometimes secondary 
recognition strike. 

(6) Inducement for the following objec 
tives is also unlawful although not involv- 
ing traditional types of secondary boycotts. 

(a) Forcing an employer to bargain with 
one union when another union has been 
certified as the bargaining agent for the 
same employees.” 

1. Not a secondary boycott in the tradi 
tional sense. The wording prevents a union 
from inducing the employees of a primary 
employer to refuse to perform work with 
the objective of compelling the primary 
employer to grant recognition where an 


"International Brotherhood of Electrical 
Workers, Local 5, AFL, 104 NLRB, No. 147 
(1953): Al J. Schneider, Inc., 87 NLRB 79 
(1949), 87 NLRB 99 (1949) 

*% Howland Dry Goods Company, 85 NLRB 
1037 (1949), and the Howland case cited at 
footnote 17. It should be noted that there need 
be no doing-business-with relationship between 
the primary and secondary employers in apply- 
ing this section of the act. Thus, theoretically, 
a secondary sympathy strike for this objective 
might be unlawful. See also United Brick & 
Clay Workers of America, et al. v. Deena Art- 
ware, Inc., 22 LABOR CASES { 67,092, 198 F. 
(2d) 637 (CA-6, 1952). 

% Oppenheim Collins & Company, Inc., 83 
NLRB 355 (1949); Union Chevrolet Company, 
96 NLRB 957 (1951); Gamble-Skogmo, Inc., 93 
NLRB 1638 (1951). 

“ Herzog, et al. v. 
" 65,610, 181 F. (2d) 781 (CA of D. C., 


188 


Parsons, 17 LABOR CASES 
1950) 


other union has already been certified. This 
is the only type of primary recognition 
strike made unlawful by this section of the 
Taft-Hartley Act. 

(b) Forcing an employer to assign work 
to one group ot employees rather than to 
another.” 

1. This involve 
traditional type boycott. It 
relates rather to work jurisdiction problems 

unions as to 
types of work. 


objective does not 


of secondary 
quarrel among 
certain 


that is, a 


who shall perform 


NLRB Jurisdiction 
(1) It is well established that the NLRB 


has been given by Congress the power to 


practices in all busi 


remedy unfair labor 
nesses (aside from stated exceptions) 


the clause of the 


within 
the reach of commerce 
Constitution.* 

business af 
those 
commerce 


(a) Thus, companies whose 


fects interstate commerce as well as 
actually engaged in 
can be subject to the NILRB’s jurisdiction 
In the commerce” there 
is some just how far the 
federal authority extends.” 

(2) The NLRB 
diction to the fullest 


interstate 
area of “affecting 
dispute as to 
exercise 


does not juris 


extent conferred by 
Congress 

(a) The Board 
yardsticks, based principally on dollar value 
used to determine 


has developed a set of 


of business, which are 


whether jurisdiction will be asserted in 
particular cases.” 

(b) In secondary boycott cases, that por 
tion of the secondary employer’s business 


affected by the dispute will be added to the 


primary employer's in determining the base 


[The End] 


for applying the yardsticks.” 


% Polish National Alliance v. NLRB, 8 LABOR 
CASES § 51,182, 322 U. S. 643 (1944): NLRB wv 
Denver Building and Construction Trades Coun- 
cil, cited at footnote 6 

* Shore v. Building and Construction Trades 
Council of Pittsburgh, Pennsylvania, et al., 16 
LABOR CASES { 65,035, 173 F. (2d) 678 (CA-3 
1949): Denver Building and Construction Trades 
Council v. NLRB, 18 LABOR CASES { 65,949, 186 
F. (2d) 326 (CA of D. C., 1950). 

% Federal Dairy Company, Inc., 91 NLRB 638 
(1950): Dorn’s House of Miracles, Inc., 91 
NLRB 82 (1950). See also NLRB release of 
October 6, 1950, entitled ‘‘N. L. R. B. Clarifies 
and Defines Areas in Which It Will and Will 
Not Exercise Jurisdiction.”’ 

% Jamestown Builders Exchange, 
386 (1951); Lincoln Beer Distributors 
Vann), 106 NLRB, No. 76 (1953). 


93 NLRB 
(Karl 
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Rehabilitation 


and Workmen’s Compensation 


By HERMAN M. SOMERS and ANNE R. SOMERS 





This article, reprinted from The !nsur- 
ance Law Journal for February, 
1954, is an adaptation of a chap- 
ter of the authors’ forthcoming book 
entitled The Theory and Practice of 
Workmen's Compensation, which will 
be published this coming summer by 
John Wiley & Sons, Inc., New York. 





ODERN SCIENCE has wrought a 
i miracle during the past three decades: 
The human rehabilita 
tion have been discovered appar 
ently incapacitated for further useful work 
can be reconstructed and retrained to take 
their again in production and in 
self-esteem. Whether approached with hu 
mane regard for the value of the humblest 
individual through concern with the 
productivity of the American economy, the 
literature of rehabilitation offers an exciting 
and encouraging wealth of illustration of 
the potential triumph of human intelligence 
over physical handicap. 


technical means to 


> 
sodies 


places 


or 


Full utilization of our technical capacity 
to defeat the economic waste of unutilized 
manpower and _ the tragedy of 
functionless lives wait, however, upon the 


personal 


development of economic and social policies 
which will break through barriers 
of inertia and prejudice against the physi- 
cally handicapped, as well as some more 


age old 


recent barriers of institutionalized interests 
and fears, 

In the struggle to bring the full advan- 
tages of rehabilitation to the occupationally 


1 President's Committee on Employment of 
the Physically Handicapped, Minutes of the 


Rehabilitation 


role of workmen's compensa 
conten- 


disabled, the 
become a 
looked to as the 
1or 


tion has source of wide 
with 
the 
of injured workers, it 1s now oiten 
of of the institutional 
barriers to rehabilitation Qn the other 
hand, many of insist that 


workmen's compensation accepts rehabilita 


tion. Long program 


primary responsibility protecting 
weltare 
one 


accused being 


its own leaders 


tion as an essential and integral part of the 
compensation process 

\itken, 
Industrial 
of 
Liberty 


the 
ol 


of 
Relations 


Dr. Alexander chairman 
Subcommittee 
the College Surgeons, and 
medical director of the Mutual Re 


habilitation Center in Boston, said recently 


on 
American 


we have developed a complicated, 
of cash 
interrupts 


system 
which often 
interferes with the 


legalistic, time-consuming 


awards, a system 
continuous medical care, 
procurement of the best medical care, delays, 
if not prohibits rehabilitation services, and 
training 
time 


completely disregards vocational 
a system the 
is too apt to leave the injured worker with 


but with 


which at present 
a sum of money which he spends, 
a disability which he keeps.” ’ 

This is a startling indictment of a move 
ment which was originally a major stimulus 
to our national rehabilitation programis 
Indeed, the compensation administrators, at 
their 1952 annual the 
following proposition: “Rehabilitation is the 
result of the 
as compensation administrators, fail 


meeting, endorsed 


end compensation process 
If we, 
to realize this important fundamental, and 
are merely to sit back 


out to the injured workman a certain per 


satisfied and dole 


centage of his wage, according to our vari- 


Fall Meeting, September, 1953, United States 
Department of Labor, p. 23 
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Mr. Somers is professor and chair- 
man of the department of political 
science at Haverford College. Mrs. 
Somers was formerly an economist 
with the United States Department of 
Labor and is the author of several 
studies in labor relations. 





ous laws, then the entire compensation 


process becomes archaic and outmoded.” * 


Clearly, there is no disagreement over 
the central importance of rehabilitation 
Ihe disagreement arises out of conflicting 
appraisals of the existing operational pro 
cedures in both workmen’s compensation 


and rehabilitation, what they should be, and 


who should do what 


At present the rehabilitation movement 
presents workmen’s compensation with both 
golden opportunity and serious threat. The 
compensation movement can make of itself 
a pathway and a means to rehabilitation 
of the occupationally disabled. This could 
mean the regeneration of a program grown 
somnolent with age and whose function 
has narrowed as the nation has become 
blanketed with other and more compre 
hensive social security programs, public and 
private. [f, on the other hand, workmen's 
compensation fails to assume a vigorous 
role in rehabilitation and this still small but 
popular program for salvaging lives and 
skills moves on without it, a major justifica 
tion for workmen’s compensation as an in 
dependent program will diminish and _ it 


may well be replaced or reorganized 


The purpose of this article is to appraise 
the major developments in rehabilitation wu 
the United States and to analyze some of 
the perplexing problems in the relation of 


these two important programs 


Modern Miracle 


Dr. Henry H. Késsler, director of the 
Kessler Institute for Rehabilitation and a 
pioneer in this field, tells the following 


story 


] 


“(In 1944] a young miner with a broken 
back and a spinal cord injury, causing a 
paraplegia, was referred 
tion. He had also had such extensive bed 


to us for rehabilita 


if 


sores that the treating doctors thought 


? International Association of Industrial Acci 
dent Boards and Commissions, Report of Medi 
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the lower 


rable and wise to amputate 


] 


ic} 


ys were amputated 


sores over the sacrum 


t] 


stones in both ureter 


attempts were made 


and he 


1 


‘ 


« 
s 


t 


he abdomet through 


o us for rehabilitatic 


So it would seem 


“Yet today 


mn 


back, and hips, and 
} 


Iwo unsuccessful 


» drain the stones, 


vas left with a draining fistula trom 


the bladder to the 


itside In that condition, he was referre« 


\ hopeless case 


removed. and the fistula 


ulcers have healed. He 


limbs and crutel 


1 | 


esta 


t 
1) 


vn restaurant in Virginia.” 


Howard Rusk, tireless 


vabilitation ans 


1 1 
cairector or the It 


Physical Medicine and Rehabilita 


at New Y ork 


Medical Center, tells 
Vvho had been a commercial artis 


came to the institute 


paralyzed 


] 


being able push 


crutches on couk 


] 


University- Bellevue 


the story of a 


V 


in both arms and gs N 


tict She 


k 


vith a broken nec 


~~; 
she 


ot flex 


enough id a paint brus! 


at the end of seven 


tion she could raise her hands 


de Signe d 


1 


onths o 


t« 


lo enable her to paint again the institute 


made holes in it and 


holes She could pal 


before she was hurt 


assistance of the }Q 


( 


ommittee, which D1 


f 1 F 1 f 
lor her a special so 


t-leather glove 


put the brush 


nt 


almost as well 
Then, through tl 
(Just One Break 


Rusk helped to 


ganize together with Orin Lehman, Bernard 


Baruch and a numbe 


T 


of other prominent 


businessmen, homework was secur: 


the girl with an interior dece 


textile manufacturer 


roKen neck, an ri¢ 
brol | : 4 


( 


I 


The girl 


father, became 


an impoverished family ¢ 


These are not peculiar or exceptional 


ases. Books could | 


filled with hearten 


ing illustrations of actual achievements whicl 


show that in an important sense a man may 


I 


lave more than one 


] 


lif 


e on this eart! 


Two aiscoveries have had protouns 


positive effects upon 


tice of rehabilitation 


habilitated Che first 


reserve structur 


} 


i1uman beings are 


known, for example, 


‘ 


I 


ong not only witl 


tl 


a 


ut 


ie theory 


1 
s well as 


prospects of re-employment for 


s the realization 
wit! 


It 


most ot s limbs 


al Committee in United States Bureau 
ibor S‘andards Bulletin 167, p. 83 
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Classification of disabled. 


Definition of rehabilitation. 


1 4 i 


Henry Kessler M ) } ic Welfare Vor onal Rehabi 
Practices of Rehabilitation (Philadel; ‘ ion of tl sically Handicapped, He 
Febiger, 1950), p. 26 = 1950, py 155-156 

‘No complete survey of the extent of Defense Mob 
ibility n this country is ever been ask 1 the Handicapped, Report to 
Estimates are based on sample studies I iirmal! Manpower Policy Committe 
is the National Health Survey of 19 19% \ me » Of 

the Federal Security 


ishin 195 Dp j 

Agency-Census Bureau He 1066, etc 

surveys of 1949 and 1950 Howard Rusk and Eugene § 

such estimates to Rehabilita ) The Annals, 
rehabilitation see S8lst 

2d Sess Subcommittee of + 


and Selective Service 
records For adjustment of January 
those capable of Cong 14( 

he Committee on 


Rehabilitation 





concerned, it is one of 


balanced 


are here primarily 
the three 
program 
rehabilitation 


basic elements of a 


prevention, compensation and 


The popularity of the word and the lack 
or uniformly accepted definition 
increased the 
programs. 
definition 


OL precise 
have 
current 
used 


confusion and 
evaluating 


widely 


cause 
difficulty of 
Perhaps the most 
says rehabilitation “is the restoration of the 
handicapped to the fullest physical, mental, 
social, vocational, and economic usefulness 
of which they are capable.” 

Public Law 113 (Seventy-eighth 
gress), the basic instrument of the present 
federal-state civilian rehabilitation program, 
says (Section 10) it means “any services 
necessary to render a disabled individual fit 


Con 


to engage in a remunerative occupation 

The 
tions is considerable. 
sarily rigorous for many purposes. But for 
a discussion concerned primarily with in- 
jured workers, who cannot be considered 
“rehabilitated” until they are again pre- 
pared to earn a living, it is more suitable 
and, in general, this is the meaning intended 


in this article. 


between the two defini 
The latter is unneces- 


distinction 


Federal-State 
Rehabilitation Program 


There have been, since the end of World 
War I, two separate public rehabilitation 
programs in the United States, one for 
veterans and one for civilians. Efforts to 
combine them, in 1918 and again in 1943, 
were defeated by spokesmen for the vet- 
erans. The civilian program was estab 
lished in 1920 as a federal-state enterprise 
with actual operation in the hands of state 
boards of vocational education and agencies 
for the blind. The role of the federal gov- 
ernment was limited to disbursement of 
small grants-in-aid and the setting of mini- 
mum standards for states which accepted 
the conditions of the grants. 


’ 
Appropriations were very small and the 
program severely limited so that during its 
first 15 years an average of only 5,000 per 


sons were rehabilitated annually. After 
1935, when vocational rehabilitation was in 
cluded in the federal Social Security Act 
and some additional became avail- 
able, the number increased. But until pas- 
sage of the Barden-LaFollette amendments 
to the Vocational Rehabilitation Act in 
1943 (Public Law 113, Seventy-eighth Con 


funds 


192 


gress) only 210,000 had been rehabilitated 


during the 24 years of the program’s existence 


1943 the 
counseling 
appliances, 
surgical or 
The gen- 


limited to 
provi- 


was 
training, 


Until 
vocational 


program 
and 
place - 


prosthetic and 


requiring 


sion of 


ment. Cases medical 


assistance could not be touched. 
eral approach was one of “training around” 
the disability rather than attempting to 
eliminate or reduce it through medical pro 
Such restrictions not only limited 
the potential rehabilitants but pre- 
vented the practice of rehabilitation from 
gaining sufficient stature to become an ac 
cepted part of medical practice. 


The 


cedures 
also 


1943 fr eed 
these 


Jarden-LaFollette Act of 
the civilian program from many of 
limitations. Henceforth, broadly expanded 
types of services became available: medical, 
surgical, psychiatric and hospital services, 
prosthetic appliances, vocational training, 
maintenance and transportation, tools, equip- 
and counseling. The 
medical 


licenses, 
client nothing for 
examination, medical and 
nosis, guidance, training and placement. To 
the extent that he is financially able, he is 
expected to pay for all other services. 


The 


and 
pays 


ment 
his basic 
vocational diag 


administering agencies pur- 
chase these services from existing facilities 
public or private. As a rule, they do not 
attempt to provide the services directly or 
to equip any one agency, believing that by 
spreading their purchasing, a general ex 
pansion of community rehabilitation facili 
i (Exceptions are the 
famous Woodrow Wilson Rehabilitation 
Center at Fishersville, Virginia, operated 
by the Virginia Division of Vocational Re- 
habilitation, and a small center in Des 
Moines.) Vocational training is purchased 
from colleges and universities, public and 
private vocational schools, and others. In 
the absence of appropriate facilities, special 
provisions have been established for on-the- 
job training of disabled persons under con 
ditions comparable to apprenticeship. 


State 


ties is encouraged. 


Medical care is purchased from general 
practitioners, specialists, clinics and hospi 
tals. 
basis of a schedule of maximum fees, worked 
out between the state agency, its profes 
committee and the state 
medical Clients have 
choice of physician and hospital from among 
those available who meet the state’s standards 


Payment for services is made on the 


sional advisory 


association free 


However, Congress placed strict limits on 


the availability of medical services. To 


qualify for free treatment an applicant must 
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meet all the following conditions 1) He 





must be of working age; (2) his disability 





must be a substantial handicap to employ 





ment; (3) his condition must be relatively 






Static, such as an amputation, paralysis ot 
a fixed detormity (acute illnesses and 
emergency cases are ineligible); (4) his 






condition must be amenable to treatment 
(5) he must be unable to pay for the treat 






ment; and (6) the service can be provided 





solely for the purpose ol preparing the in 








dividual tor employment 








It was, of course, necessary to establish 





some boundary between rehabilitation and 





general medical care, and the real or fancied 





intrusion of “socialized medicine” is always 





a tender issue. However, by preventing the 






beginning of rehabilitation during the early 
or acute stage of disablement and requiring In foul weather and fair, the tele- 
delay until the condition had become static, ‘ : 

phone lineman has to ply his trade, 
rehabilitation is made more difficult and Bea ; 
costly in many cases. Despite such limita establishing and removing connec- 
tions, Public Law 113 has been hailed by tions, and mending damage caused 
rehabilitation doctors as “one of the most by misbehaving weather. These 
significant events in American medicine.” brethren of the pole-climbing fra- 
ternity may, however, disappear one 
day as more and more wire goes 











Federal funds were substantially increased 





after the amendments. States are now re 







imbursed for administrative costs and for underground. Today 60.4 per cent 
all expenses of vocational guidance and of the 184.5 million miles of tele- 
placement The costs of medical services, phone wire in the United States is 
travel and maintenance, tools and training below ground, 4.2 per cent is open 
supplies are shared by the states and the wire and only 35.4 per cent is aerial. 






federal government on a 50-50 basis. By 
1952, total program costs were $32 million, 











of which the federal share was $21.5 million 





The original federal-state structure re- ception 33 years ago, nearly 700,000 civilians 





one third to one half of the current esti 
mated backlog have been rehabilitated 
Public Law 113 has resulted in expansion and 
rapid improvement, but clearly the results 





mained, with operating responsibility in the 
hands of 52 state and territorial boards of 
vocational education, each with a division 
of vocational rehabilitation, and 36 state 
agencies for the blind. The federal Office are still far from adequate to meet the 
of Vocational Rehabilitation (OVR) was 








demand 









increased in status within the Federal S« Congressional bills to expand the federal 
curity Agency (now the Department of program and enlarge the scope of OVR 
Health, Education, and Welfare) and activities are numerous and recurrent Phe 
emancipated from the Office of Education President’s 1954 State of the Union Mes 
where it had been located sage promised legislative proposals for ex 

pansion of the program, which appeared 





Under the expanded law and operating 
likely to obtain continued bipartisan sup 


port. However, there is considerable, though 





in the generally favorable climate of the 





forties, the new program rehabilitated, from 
1944 to 1952, almost 500,000, an average of 
about 52,000 a year. In 1951 a peak of 
66,193 was reached, after which a slow de 
cline began to appear, due primarily to the 
rising cost of services purchased by the 
Thus the national rehabilita Other federal agencies concerned with the 
civilian handicapped include the Children’s Bu 


probably minority, sentiment as expressed 
by the Secretary of Health, Education, and 
Welfare, that expansion of the program 
would require the states to pay an increased 










proportion ot the costs 





State agencies 
tion program is now placing in productive 
work each year about one fourth of the reau of the Social Security Administration 







rehabilitable who join the ranks of the dis which administers grants to state crippled chil 
or services to needy 











abled each year Since the program’s i dren's agencies 





Rehabilitation 





dren with such conditions as poliomyelitis, ample of tl tvpe is the Ne 


rheumatic tever and cerebral palsy; the habilitatior pital at Haverstraw 


United States Employment Service, with its and operated the State of Ne 


national system of state employment serv- Two of tI . l-affiliated cent 

ices which provide counseling, testing and Institute o hysical Medicine ar 
selective placement for the handicapped; habilitation, is part of the New 
the United States Civil Service Commission, niversity \ Medical Center 
which establishes employment standards the New ork Institute for Crippled 
and helps place the disabled in federal jobs; Disabled, affiliated with Columbia-Pres| 
and the President’s Committee on National terian Medical Center—carry on « 
Kmploy the Physically Handicapped Weel teaching 

which conducts a year-round educationa 

and informational program 


Another gr 
munitv centers, 


Nonfederal Programs n which they a 


have facilities for out-patients only 


lhe federal State t 4 as established re typically supported by s 
" 4} } \ " ] ‘ 
a national tramewor! to rehabilitation iffiliates of the National Soci 


policy; its $32 million, s« I throug! pled Children and 


out all the states, has mad rehabilitatioi or other local pl 

a reality in many vhere nothing Workmen’s compensation agencies 
would have been done otherwise But the sor centers in four states—Rhodse 
limits of the program are apparent, esp: Washington, Orego and Ohio—an: 
cially with regard to the medical phases of Puerto Rico. A private compensation 
the process, that 1s, the more serious cases rier, Liberty Mutual Insurance 

kven the inadequate sums available cat operates two 


not be effectively utilized unless there is a ses , . 
' The Liberty Mutua 
concomitant increase im the availability of 

: J ot these centers was 
physical medicine and medical rehabilitation 1943 ' ; = 
1943 under t medical d tion 
facilities which the program can purchase - ' eee Ree ep . 
Alexander Aitken. Confined to empl 


Rehabilitation centers.—lortunately, there of the company’s compensation insur 


has been some increase in this field since policyholders who are referred by their 


World War II. Perhaps the most signifi physicians, it admitted during its first nine 
cant development has been the rapid growth years 2,230 cases. Of those who completed 
ot “agencies and programs loosely called treatment, 67 per cent were restored 
rehabilitation centers.”" While the concept ability to work." 

. » , 1 a af 
of the rehabilitation center antedate the Patients ha 


ve 
war, the great majority of those now wt r from al 


1 


existence—the two current directories list 
center itselt 


about 40—were started since 1940, and nine hasis. but seriou 
since 1950 The big impetus came from 


hospitals and 
observation of the remarkable results ob 


nearby Dem: 
tained through comprehensive rehabilitation the point tl 
services for those treated in military hosp , , 


pened in 


tals during the war. It was accelerated by 


the Baruch report of 1946 which outlined a ppycicians in 


plan for a “Community Rehabilitation Sery ndustrial cities to 


. (Ce , 
ice and ente! serious disablement 


Existing centers vary widely in sponsor mend what might be do 
ship, capacity, financing, facilities and em them through local facilities of speci 
phasis. Several are located in and operated surgery, community centers or voc 


by hospitals and medical schools. An ex ehabilitation. One or two other private 


* Henry Redkey, Rehabilitation Centers in the sented at the company's fortieth anniversary 
VU. S. (Chicago, National Society for Crippled (Boston, June 11, 1952), p. 2. For a dramatic 
Children and Adults, 1953), p. 1. This survey account of an individual Liberty Mutual cass 
jointly sponsored with the Office of Vocational see Richard Carter, ‘‘Long Road Back,” Life 
Rehabilitation, provides detailed information magazine, December 7, 1953, p. 97 
on the leading centers. 

* Stanwood L. Hanson, “‘Liberty Mutual's Re 
habilitation Program,'' unpublished paper pre 
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EISENHOWER ON REHABILITATION 


nt 
Cl 


200.000 re 


America 
“We 


expansion ot 
and Ww ¢ shor 
foundation 
My torthcoming budget message 
flect this objective Our ¢ 
to restore 70,000 disabled 

tive lives 

uld be 100,000 

10,000 persor 

1953 } vit gradually 


easing t 


\ number 
habilitation service 
ommunity centers 


jram TIV: ganization 


ies ! the 


multiplied rapidly during the 


two decades. The majority, including 
American Heart Association, the Amer 
ican Cancer Society a the Arthriti 
Rheumatism Four oncentrate on 
earch, prevention and education. A few 
inch { National Foundation for 
fantile Paralysis and the National Tuberculosis 
' 


Association, do a vital but limited amount 


ot rehabilitation in their own fields 


An organization which occupies a 
position in this field is the Americar 
eration of the cally Handi ipped Clain 
ingg to speak with the authentic voice of the 
lisabled, including some ot the leaders 
American political and civic lite, 

all vestiges of charity programs 
it has played a highly usett 
he great residual abilit 
in America’s disabled citizens 


isized cor 


i 


had beer 


Rehabilitation of the Severely Disabled Amer 
UMWA Wellare and Retirement Fund Exper \p pI 


ver , i pp. 4 


Con Journal Public Heatth 


Rehabilitation 195 





centers; 169 were employed, over 20 per 
cent back in coal mining, and 30 per cent 
in other industries; 32 per cent were self- 
employed. The estimated total annual in- 
come of this group was $338,000. Their 
average age was 41 and their average num- 
ber of dependents 3.2. 

In addition to this admirable achievement 
with the most serious cases, the fund now 
provides rehabilitation for the much greater 
number of miners who, while unable to 
work, do not require such highly specialized 
The fund’s ten area medical offi 
hospitals 


services. 
ces provide, by contract with 
closer to the mining areas, hospitalization, 
Ar- 
rangements have been made with the fed- 
eral-state rehabilitation program to provide 
vocational education and job placement for 
this larger group. “conference clinics,” 
a special device for evaluation of the dis- 
abled in terms of the type of rehabilitation 
needed, were developed in cooperation with 
state rehabilitation and welfare agencies and 
local employment offices. 


medical care and physical restoration. 


Local 


In 1951, a special training project was set 
up in cooperation with the Pennsylvania 
Rehabilitation Bureau for miners whose re- 
employment was proving most difficult. At 
the Williamsport (Pennsylvania) Technical 
Institute, the latter are put through a 30- 
day period of special vocational training. Of 
this whole program Dr. Kessler has said: 
“The United Mine Workers came into the 
field, and not only have they completed a 
definite service, but they have made the 
entire country their beneficiaries.” ” 


The rapid spread of groups interested in 
rehabilitation and the increase in the num- 
ber of centers is highly encouraging. None- 
theless, total available facilities, public and 
private, remain sparse and highly inade- 
quate. There are still less than a dozen 
comprehensive centers in the United States 
The OVR Directory of Rehabilitation Centers 
(March, 1953) lists only 15 with any in-pa- 
tient facilities, and the latter had a total 
capacity of less than 1,100. Most of these 
have long waiting lists. Furthermore, they 
are generally concentrated in a few com- 
munities and many entire states have no 
facilities whatever for medical rehabilitation. 
Even so important an industrial and mining 
state as Pennsylvania has no rehabilitation 


” National Conference on Workmen's Com- 
pensation and Rehabilitation, Proceedings, 1950, 
United States Bureau of Labor Standards Bulle- 
tin 122, p. 85 

** Hanson, article cited This 
includes room and board. 
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at footnote 8. 


center with medical facilities. All serious 
cases handled by the Pennsylvania Bureau 
of Rehabilitation or the United Mine Workers 
must be sent out of the state. 

Other badly needed resources include 
curative and sheltered 
ment centers for the blind, research facili- 
ties, hospital rehabilitation extensions and, 
perhaps the greatest need of all, physicians 
and other personnel specialized in physical 
medicine atid rehabilitation. These inade- 
quacies severely limit the opportunity for 
rehabilitation of the great majority of our 
disabled and go a long way to explain the 
hesitancy of many workers and compensa 
tion officials to place more reliance on the 
ability of the new program to deliver 


workshops, adjust- 


Economics of Rehabilitation 


Rehabilitation is expensive. It has become 
steadily more so as the process has been 
to include more surgery and 
care, the costs of medical care 
sharply, and as the scope 
of rehabilitation extended to in- 
clude new categories of serious cases. The 
average per case in the federal-state 
program in 1951 was $457. The average 
cost to Liberty Mutual in 1951 was $480." 
For serious cases this figure rises steeply 
The average cost of rehabilitating 26 para 
plegics was about $8,500 per case. Despite 
such costs, the evidence is that, aside from 
humanitarian considerations, the justifica 
tion for rehabilitation is its economic value 
For the industrially injured, at least in some 
states, the costs of failure to rehabilitate are 
than the expenses of 


expanded 
medical as 
have increased 
has been 


cost 


a great deal higher 


rehabilitation. 

Under workmen’s compensation.—In 36 
jurisdictions, medical benefits under work- 
men’s compensation are unlimited, except 
for occupational diseases in a few states. 
In some permanent total cases, this may 
include the cost of an attendant if neces 
sary. Under such circumstances, the effect 
of rising medical on the carrier’s 
losses are very great. In the case of a 
bilateral amputee, Liberty Mutual estimated 
that, without rehabilitation, the medical costs 
alone would have amounted to $30,800. His 
rehabilitation cost the company $2,641, an 
estimated saving of $28,159.% Similar sav- 
ings have accrued to the company from re- 


costs 


2 J. C. Aveni, Assistant Manager, Boston Re- 


habilitation Center, interview, August 3, 1952 
This saving does not affect the estimated $20,000 
still to be paid this man as scheduled disability 
compensation regardless of rehabilitation. 
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habilitation of 26 paraplegics. For a total 
rehabilitation cost of $223,089, the company 
estimates that it realized a net saving of 
$1,222,911, most of it from medical 
Obviously, no such incentive would exist 
f ot the compensation laws had not 
and health 


costs 


if many 


placed a high premium on life 


and made disability very expensive 


Rehabilitation v. relief.—A 
for the United Mine Workers 
that if the 169 paraplegics and other severely 
disabled miners who were rehabilitated and 
returned to productive employment by June, 
1952, had remained helpless cripples, their 
workmen’s compensation benefits exhausted, 
have spent the 
Considering their 


spokesman 
estimates 


most of them would rest 
of their lives on 
dependents and life expectancy, the probable 
cost of maintaining them on relief was 
estimated at $13,000 to $36,400 per family. 
For the entire group it could have been as 
high as $6,151,600. This potential cost to 
society, which was avoided, was contrasted 
with the $6,812,458 which the 169 were 
expected to earn on the basis of actual cur 
rent earnings after the rehabilitation pro 


gram had made them self-supporting.” 


relief. 


The addition in 1950 of aid to the per 
manently and totally disabled to the public 
under the Social Se 
curity Act has also made clearer 
of supporting the disabled. The Bureau of 
Public Assistance reports that in Septem 
ber, 1953, over 187,000 persons in this cate 


assistance categories 


the costs 


gory were receiving benefits at an annual 


rate of $118 million, an average of over 


$631 each." 

Even as it 
group, Congress recognized that the need 
could be reduced through rehabilitation. 
The conference report on the 1950 legisla 
tion stated: “. . it is believed that the 
State public assistance agencies will work 
even more closely than ever before with 
State rehabilitation agencies in developing 
policies which will assure that every in- 
dividual for whom vocational rehabilitation 
is feasible will have an-opportunity to be 
To the extent that such ef- 


assistance 


authorized assistance for this 


rehabilitated. 
forts are successful, the 
will be lowered.” 


rolls 


Additional public economies could be 
achieved by reducing the ranks of those 
receiving assistance through aid to depend 
ent children and aid to the blind. It is re 
ported that about one fourth of the 600,000 
aid-to-dependent-chil- 


families receiving 


% Article cited at footnote 9, at pp. 448, 451 
% Social Security Bulletin, December, 1953, 
p. 31 
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During recent years, the Veterans’ 
Administration has noticed a definite 
change for the better in the ‘‘climate 
of opinion."’ It has become a great 
deal easier to locate training oppor- 
tunities for disabled veterans. Only 
rarely, now, do Veterans’ Adminis- 
tration officers meet with objections 
from employers who continue to hold 
outmoded prejudices. 

—VA Administrator H. V. Higley 





dren funds in December, 1951, were on the 
disability of the parent 
fourth of the 97,000 
December, 


due to the 
About one 
receiving aid in 
rehabilitation, 


rolls 
or guardian. 
blind 
1951, could, as a 
become partially or wholly self-supporting.” 
An increasing proportion of rehabilitants is 
coming from relief rolls. In 1951, one out 
of eight federal-state rehabilitants had been 
1952, the proportion was one 


persons 
result of 


on relief; in 
out of five 

with re 
taken off 


employ 


that 
persons can be 


It has been demonstrated 
habilitation 
relief 
ment, 
and Industry of Pennsylvania reported that 
691 dissbled persons who in 1951 drew ovet 
three quarters of a million dollars in relief 
1952 and were 
$1.4 mil 


such 


and restored to productive 


For example, the Secretary of Labor 


grants were rehabilitated in 


then earning at the rate of over 


lion a year 
have been recorded in 


veterans program, where 


Similar successes 
connection with the 
veterans with service-connected disabilities 
are entitled to lifetime medical care if neces 
Rusk is of the opinion that at a 
per-patient hospitalization cost of $12 a 


rehabilitation of 120 veterans saved 


sary. Dr. 


day, the 
the federal government, and eventually the 


taxpayer, over $1,125,000 


The extravagance of frugality —The Oj 
fice of Vocational Rehabilitation, ia attempt 
the constructive economics 
three facts 


ing to indicate 
of rehabilitation, has 
(1) the contrast between the one 
of $457 per 


stressed 
time ex 


penditure case and the much 


higher annual costs of maintaining a dis 


abled person on relief; (2) the increase in 


the national income as a result of employ 


ment of the rehabilitated (the earnings of 


“Cited in President's Committee on the 
Health Needs of the Nation, Building America’s 
Health, Vol. I, 1953, p. 30 
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the 66,000 who were rehabilitated througi 


the federal-state program in 1951 increased 
from $16 million before 
$116 


to the 


million afterwards, a substantial gai 


as to the 


economy as well 


and (3) the 


nation’s 


individual families); increase 


in tax receipts of the federal government 
employment 
that for 


povern 


as a result of the productive 
of the rehabilitated It is 
every dollar spent by the 
rehabilitation, the 


said 
federal 

reha 
federal 


AavVCTage 


$10 in 


ment on 
bilitated 


Income 


worker will pay 


taxes.” 


Such comparisons have not proved as 


effective in influencing national policy as 


expected. Vo date, the principal 


influenced 


might be 


factor which has liberalization 


and national policy toward 


the handicapped has been manpower short 
defense 


expansion ot 
resulting from war or 
production Ihe 
rehabilitation legislation and techniques came 
the After 


many of handicapped 


age, usually 


two major advances in 


world wars 
the 
were released 


Korea, 


reservoir of 1% to 2 


as a result of two 
demobilization, 
had 
after the 


turned to its 


who been 
\yain, 


nation 


t mploy d 
mvasion ot 


million source 


a potential 
of manpower. In the spring of 1951 the 
Office Mobilization set up a spe 


task program tor 


hand appe d as 


of Defense 
force to develop a 
training and 
reservoir Its report, 
1952, contained an ambitious but 


cial 
re habilitation, 
this 
January, 
practical plan for integration and expansion 
rehabilitation, 


utilization of 
published in 


efforts toward 


community to the 


of all current 
from the local national 
But as the urgency of 
requirements slackened off in 


1953, interest again dwindled 


mMmanpowel 
195 ) 


level 
and 


Except during periods of conspicuous 


manpower shortage and, in a few instances, 


in the field of compensation, the sound eco 


nomics of rehabilitation does not appeas 


to have had much effect on public policy 


The value of human resources is not yet 


widely understood. The psychology of the 
“limited market” still 


quated undertones of the Malthusian tal!lacy 


prevails with anti 


must normally be a surplus 


When frugality is practiced in 


that labor 
commodity. 
maintenance of the na 


the result 


connection with the 


tiou’s basic resource—manpowe! 


is likely to be a highly extravagant wast 


of men and wealth 


average rehabilitant of 31 
with a normal expectation of 34 years of work- 
life ahead. The calculations assume that he is 
employed 85 per cent of this time and maintains 
his initial, post-rehabilitation rate of earnings 
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“ This assumes an 


rehabilitation to 


Workmen's Compensation- 
Rehabilitation Relationship 


rehabilitation was originally 


Civilian 
hild of workmen’s compensation. 1J 


tive social and economic relationship 


tween the two has long been evid 


the 
civilian rehabilitation 


During Congressional debate on 


first law, the 
from spokesmen 


support trom 


pressure tor action came 


workers with 


for imdustrial 
social-work groups 
Nine of the 12 


vocational rehabilitation laws before 


States that 


eral government acted restricted their ben« 
although three 


New York 


fits to industrial victims, 
the best, those of New Jersey, 
and 
The federal 


Ihinois, permitted general applicatior 
1 


aw, when enacted, provided 


application, but special at 


general civilian 


tention was given to the industrial worker 
vocational 


ly 


by an injunction that the state 


education boards must cooperate clos« 


vith the State te 


compensation agencies 


obtain federal funds 
Lack of co-ordination.— [1 t 


| 


spite ot 
1 
and I 


preachment apparent interdependence 


ams in most 


Rehabili 


relations between the t 


Wo prog 
states has not been notably close 
tation still reaches an inadequate proportion 
ot the 
pensation recipients, 
it \ 
United Department of 
OVR in that at 
tenth of the two million injured annually on 
medical rehabilitation, whil 
disabled 


injured, including com 
who could profit from 
developed by the 
Labor 


least one 


industrially 
joint Statement 
states 


1950 


and 


estimates 


the job need 
12,000 of the 
need full rehabilitation 
to assist them in returning 


some permanently 
medical, vocational 
ind placement 
to work sut the federal-state program 1s 
urrently about half of 
the latter group and reaches a very small 


of the 


rehabilitating only 


percentage former 


\ good part of this failure can be attrib 
uted to inadequate appropriations by Con 
There 1s 
that <« 
rehabilitation 


and State legislatures 


yress 


howe ver, conside rable ey ide nce 


pensation and vocational 


ficials do not see eye-to-eye regarding 


best use ot available funds, and are 


working in close co-ordination 


allege that 


Some 


the OVR 


vocational 


compensation people 


program, still under control of 


education in the states, gives 
(Office of Vocational Rehabilitation, Brass Tacks 
1949, pp. 18-19.) 
Unpublished statement 
nished to authors by OVR 


March 14, 1950, fur 


March, 1954 @ Labor Law Journal 








with congenita 
casier to tram 1953 was a year of record employ- 
workers ment in California. Every month was 
higher than the corresponding period 
of any preceding year, but by a nar 
rowing margin as the year pro 
gressed. At the seasonal peak in 
September, 4 million wage and sal- 
ary workers were employed in non 
not hi ufficient tunds to purchase tl agricultural establishments.—Division 
necessary services for U reo of Labor Statistics and Research, De 
nes paen — partment of Industrial Relations, State 
of California. 


rmal educa 
resent difficult 


rehabilitated thro h the federal 


ram in 1952 w: 





habilitation officials ofl 


accusation tha workmen's 


agencies al rt reterring 


+} 


compensable 
1 to State rehabilitation ag 
1.600 were referred by worl 
I agencies or msuranic 
ther 2,100 reach 
. wa 
sation benefits were 


ve referral from worl 


compen ation to rehabilitation iS espe 


onspicuous where lun p-sum payments 


readily allowed and in cases involving 
longed litigation 


All concerned 
essential for effective rehabilitation 


sonable st, but tl timing 


rial Ace 
LATABE 


1 ] } 


composed 


avencies r con 


‘Dr. Rusk, letter to authors, May 4 


»G. L. Belsley in United States Bureau of tion « (See, Hearings 
Labor Standards Bulletin 122, p. 73 pp l 1 following.) S 
’ United States Bureau of Labor Standards 
Bulletin 156, p. 159. A similar conflict at the 
annoyed the Senate subcommittee oO dditi« i] state 
} af 


1953 ilry o ocatior 


tuatior 


federal level 
during 1950 hearings when the Federal Securits 


Agency and the Department of Labor exhibited sureau wabor Standards 


Rehabilitation 





About one third of the compensation laws 
provide some additional assistance to reha 
a $10-$20 


bilitants, usually in the form of 


weekly maintenance allowance 


would be un 
stem 


Some basic difficulties.—|1 
lair to interpret these difficulties as 
merely from rivalries of 


ming capricious 


bureaucratic officials. The causes of lack of 


cooperative action, for frequent irritation 
and misunderstanding, are substantive and 
Unless these inherent conflicts 
are faced forthright, rehabilitation cannot 
develop as an integral part of workmen's 
compensation, which, in terms of present 
day requirements, would mean a progressive 
deterioration in the adequacy and suitability 
of the entire compensation program. 


substantial. 


The problem is more than a question of 
early or late referral or easy versus difficult 
cases, although both of these are signifi 
cant symptoms. ‘Two of the basic problems 
are inherent in the present OVR program. 
First, since it can accept cases only when 
the disability has become fixed or static, the 
broad type of rehabilitation program car- 
ried on so successfully in Ontario and Puerto 
Rico and, on a limited scale, by the Liberty 
Mutual Insurance Company, is automati- 
cally ruled out. By setting an arbitrary 
line between medical care during the acute 
stages of an injury—during which the late 
need for rehabilitation might well be pre- 
vented or minimized—and rehabilitation after 
the disability has become fixed, the whole 
process is made more difficult for the 
worker, more expensive for the employer 
and society, and far more complicated for 
the rehabilitation specialists. It also tends 
to diminish in the minds of compensation off 
cials the imperative need for early referral. 

Second, the means test required for the 
medical aspects of the OVR program ap- 
pears to be a substantial deterrent to many 
injured workers who, rightly or wrongly, 
that they are confronted with a 
choice between attempting to maximize 
their legal claim to needed benefits 
which they regard as a “right” or giving up 
this right for the uncertain results of reha- 
Compensation officials 


believe 


cash 


bilitation “on the dole.” 
tend to be sympathetic to the workers’ view. 

There are also many impediments in the 
current workmen's compensation programs. 
The current overriding emphasis on legal 
processes in workmen’s compensation with 
all its uncertainties, the long delays in- 
volved in many serious cases, the increas- 
ing resort to lump-sum settlements, and the 


poor quality of much of the medical treat- 


ment which is rarely supervised or related 
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The Bell Telephone Laboratories con- 
stantly work to devise and improve 
communications and other electronic 
devices. One of their more important 
inventions in recent years is the tran- 
sistor, several types of which are 
pictured above. The tiny (the long- 
legged one is about two thirds of 
an inch tall) devices require very little 
power but can amplify electric signals 
100,000 times. As well as being use- 
ful in the telephone system, the tran- 
sistor will fill needs in many other 
fields, including doing many of the 
jobs now handled by vacuum tubes. 





to the ultimate rehabilitation of the worker, 
deterrents to re 
rehabilitation 


all represent substantial 
habilitation. To undertake 
while his compensation case is pending will 
often appear to the worker to jeopardize a 
maximum award, since awards are related 
to the degree of disability. The settlement 
of the legal award is also interpreted by 
officials as their pri 


most compensation 


mary responsibility. 

A closely related problem is the method 
of disability rating. Benefits for specified 
permanent partial generally 
fixed by anatomical schedules, but a large 
number of injuries are not or cannot be 
scheduled. Even schedule 
apply the issue is not always readily set- 
tled. 
cleanly or simply as the schedules contem 
plate. Aftereffects and complications, in- 
fections, neuroses and associated aches and 
pains, real or fancied, frequently raise the 
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injuries are 


where a does 


Arms and legs are rarely severed as 
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question of additional compensation, which 
may involve litigation and more postponement 


Money 


understood: 


awards are tangible and easily 


rehabilitation often appears in 
and and in most com 


tangibl uncertain, 


munities is simply nonexistent. Compensation 
officials reflect the attitude of the 
of workers when they insist that, in the ab 


rehabilita 


majority 


ot anything like adequate 
tion facilities, and the uncertainties attendant 
upon them, the best be pro 
tected by 
rights his is a reflection of the 


Sence¢ 


worker can 


assuring him his utmost legal 
compensa 
laws’ 


tion failure to provide, as promised, 


prompt, adequate and assured benefits. Too 
fought for 
that he 


in the 


often the benefits must be and 


the worker understandably feels 


cannot forsake any of his weapons 


battle 


As a result of such situations, compensa 


and administration stand in an 
ambivalent relationship to 
Although the 
acknowledged by 
officials, actual compensation 
represent one of the major stumbling blocks 


to the 


tion law 
rehabilitation 
importance of rehabilitation 
is widely compensation 


procedures 


goal of industrial rehabilitation 


Che question of worker incentives is a 
thorny one. Some rehabilitation people ap 
pear to feel that adequate levels of benefits 
for rehabilita 


patient's 


may conflict with incentives 
crutch to impede the 

This is a problem even more 
frequently attributed 
gram where it is alleged that “pensionitis” 
upon rehabili 
On the other 


tion, “a 
recovery 
to the veterans’ pro 


has had a deleterious effect 


tation ot some veterans. 


side it is argued that it avails a disabled 


person better to concentrate on the rehabili- 


tation task before him—having been assured 
a modicum of security for himself and his 
family—rather than dissipating his energy 
im unproductive worries over his own and his 


family’s maintenance in case he should fail 


entire 
There 


however, that peo 


Not enough is known about the 


problem of incentives or motivation 
is considerable evidence, 


ple who have a minimum security show 


morale and initiative toward im 


then 
de void ol 


greater 


proving economic status than those 


totally 
noted by rehabilitation experts that a great 


deal of the 


resources, It has been 


cooperation essential for suc 


cessful rehabilitation depends upon the 


worker’s sense of security regarding pro 


Compensation 
1924), p 


Downey, Workmen’s 
The Macmillan Company 


2E. H 
(New York 
48 


Rehabilitation 


visions tor his’ wite and tamiuly and th 
the rehabilita 


anticipated job outcome 


wocess. Furthermore, in 


tion | 
the sole motivation for work, | 
} 


essential 


majority Of men, a } 
nity, tulfillment and community status 
a Situatior vhere adj 


It appears likely that 


This 1s istment 1S 


needed on both sides 
that 


detriment to 


the view adequate cash benefits may 


be a incentive is influenced 


by past experience with workmen's compen 


sation which has been excessively litigiou 


and theretore conducive to claimants to 


appear as helpless as possible [his is not 


inescapable, nor was it ever intended to be 
the design of workmen’s compensation, On 
the other hand, the inadequacy of rehabilita 
facilities, the uncertainty of availa 
lack oft 
will be 


able to enter 


tion 


bility and the assurance to the 


disabled that they provided for until 


they have been upon gainful 


again, have pushed workers 
first upon 

Downey pointed out many 
“Very 
malingering is, in 
forteiting 


hold 


reluctance 


employment 

to concentrate their legal rights 
to compensation 
years ago that, much that passes by 
the name of reality, a 
well-founded fear of 
without being able to 
industry Much of the 
fested by industrial cripple 
to undergo retraining, is due to the maladroit 
zeal 
cutting off his The 


rehabilitation is not to 


compensa 
t10n a place in 
mani 
s, as by war cripple 

rewards the _ victim's 


device which 


therein by indemnity 


way to promote 


penalize it.” ” 


A reconciliation is possible by strengthen 
links of the Assured in 


maintenance 1s 


ing both chain 


come essential for injured 
workers as a legal right, as social necessity, 


and 
under 
rehabilitation 


because the security it offers can, 


proper circumstances, assist in the 


process By turnishing the 


economic means to make rehabilitation effec 


tive, compensation agencies can press the 


injured worker to an understanding and 
acceptance of his share of responsibility for 
his rehabilit.tion. But contingent 
of adequate 
disabled 


outside the 


this 1s 


upon the assurance rehabilita 


tion facilities for all workers, a 


matter which is largely powers 


of either the rehabilita 


compensation of the 


tion agencies, but which ts in the hands of 


legislatures 


The tact that the two objectives—max1! 


mum feasible indemnity and optimum medi 
not necessarily 


cal care and rehabilitation—are 





incompatible is indicated by the fact that t 


date compensation benefits nave been 


toremost stimulus to the expan reha 


the cost of 


sion ot 


bilitation Just as prolonged 


indemnity payments caused a gradual ac 
ot the 
Tisingg Cé 
the 


of rehabilitation In a 


economy of medical benefits 
] 


trie di al he 


ceptance 


so the sts oO} nefits are 


advancing realization of the economy 


like ours 


of man’s eter 


society 
which accepts the legitimac V 


nal quest for security, rehabilitation and 


employment essential as 
the 
The precise 

trom but 
apparent. W 


move to 


opportunity are 


pects of way in which it can be made 


feasible content of a solution 


is far clear, principle and dire¢ 


tion are orkmen’s compensa 
and 


part ol 


tion must encompass assure 


rehabilitation as an essential com 


risks losing not only its 


but 


pensation or it 


grand its basic identity 


The 


omy 


opportunity 
negotiation now 
and rel 


that 


quantity of earnest 


on between compensation 


the 


a 


1 
hope 


officials encourages { 


will be 


bilitation 


a workable solution found 


The 
particular administrative 
the should be 
l 


xy the workmen's 


solution does not appear to lie im an 


‘Whether 


provided 


structure 
services directly 
compensation board o1 
community not 


Ihe 


administration of 


purchased from 
the 


a system ol 


centers 18 


basic issuc Canadians operate 


unified com 


pensation and rehabilitation. In England 
an integrated rehabilitation program 15s ad 
the Ministry ot 
while the industrial injuries system is adminis 
tered by the Ministry of National Insurance 
Both to be 
It is not primarily a matter of structure but 
the attitudes lie be 


hind it 


ministered by Labour, 


appear operating satisfactorily 


provisions and which 


New Medical-Care Concept 
in Occupational Disability 


The implic ations of the rehabilitation move 
ment are wide-ranging, offering a challenge 
to many past practices and social arrange 
This may be one of the reasons why 


and balk 


This is especially true in the medical 


ments 
some people are even 
at it 
field 
medical care” and by placing a premium on 
“multi-disciplined” and action, it 
the accustomed 
niche of relative isolation and obliges him 


other 


suspicious 
By creating a new concept of “total 


analysis 


removes doctor trom his 


to work cooperatively with many 


restorative elements in the community—so 


‘Workmen's Compensation 
VIII—Rehabilitation,’ 
December, 1953, p. 1294 


Jerome Pollack, 
in the United States 
Monthly Labor Revwew, 
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Few will deny the shortage of profes- 
sional and skilled workers that has 
existed in our country for the past 
decade. This situation arose largely 
as the result of a national economic 
depression which made it financially 
impossible for many of our young 
men of the thirties to attend univer- 
sities and trade schools.—Edwin G. 
Hyatt in the Employment Security 
Review, February, 1954. 





cial yorkers, psychologists, vocational edu 


ent counselors, private welfare 


cators, employ 
officials 


companies and unions 


1; 


Poa is no 


agencies, government employers 
msurance 


Ihe 


diagnosis 


longer contined to 
and 
other 


of rehabilitation is 


expert treatment 


or some acute condition 


than tl 


no le Ss 


( 
tion of the whole man to a usetul fun 


in society, involving manifold. skills 


techniques This implies as vreat a rey 


tion in medical care, medical thinkin 
social imsu 


Lhe revo 


time, | 


training, as it does for 


legislation and techniques 


has been under way tor some 


a slow and hesitant pace. Social insurai 


and social security generally, are mo% 


away trom confinement to the eleemosynary 


concept of “meeting need” toward the 
and social value 
labor Society's 
recognized as the 


effort to 


broader economic necessity 


of redeeming men and 


task is being maximiza 


| 


tion of remove or reduce need, as 


much as meeting it when it 


| hie 


positive 


arises 


urgency of getting on with this new 


and approach is clear from the 


statistics of dis 


abled 


increment 


mcreasing proportions ot 


and aged in our society. an annual 


with which present rehabilita 


tion resources are in a constantly losing 
race Dr. Rusk 
do do something 


individuals 


has predicted 

utilizing our 
do do 
something about providing more opportuni 
for the disabled to be 
their place in 
the 
every able 
there 


not about 


over 605 if Wwe not 
and to 
the 
1980 
labor 


trained 


ties 


take our economy, and 
chronically ill by 


bodied the 


will be category 


same for 
worker in 


this 


lor 

force one mn 

on each laborer’s back.” * 
rhe 


only the tull cooperation of individual doc 


nature of this problem requires not 


* Quoted in Slst Cong., 2d Sess., S No 


2456, August 29, 1950, p. 4 


Rept 
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rehabuilitat 
‘Basu 
Injure 


mmimuttec 


‘ miu4re 
uinful employme 
prove 


We 


ibor 


Quoted 


Standards Bu 


Renabilitation 





conservation of human resources. Like pre- 
vention, it offers the prospect that adequate 
investment in it will reduce the cost and 
burden of occupational disability. It offers 
the possibility of expanding the adequacy 
of workmen’s compensation without in 
creasing the financial burdens. 

The strongest potential asset of the com 
pensation program is that it can make pos- 
sible a cohesive and continuous medical 
and maintenance program for the injured 


worker leading to maximum physical ad 


justment and a return to economic produc 


This is a job 
that a 
would 


highest capacity. 
conspicuous importance 
which effected it efficiently 


tivity at 
of such 


program 


be hailed and unchallenged. Workmen’s 
compensation has a unique opportunity to 
achieve this goal. Such emphasis on reha- 
bilitation and on the 
life and productive energy are major clues 


conservation of human 


to the widely applauded success and strength 
of the Canadian Conversely, the 
lack of emphasis on rehabilitation was one of 


systems 


the major indictments of the old British com- 


pensation system which led to its: abolition 
to take 
the 


we defeat 


To the extent that there is failure 
full the potentialities of 
rehabilitation 
the 
Sacrifice a 


advantage of 


not only do 


age, 


one of basic goals of compensation 


source of national 


[The End] 


but we main 


wealtlh—manpowe! 


TOO LITTLE AND TOO LONG 


“Fifty percent of the covered 


nonagricultural 


seven 
establishments investi 


gated during fiscal year 1953 were found 


in violation of one or more of the basic 
provisions of the Fair Labor Standards 
Act, the Public Contracts Act, or both 
However, statistics on violations of basic 
provisions, although they provide a con 
venient summary of the compliance 
status of the investigated establishments, 
be misinterpreted. It should 
that they 
composite of many different 
and types of establishments 
different localities. The over-all 
tion ratio is significantly affected by such 
the 


are 


should not 
be remembered represent a 
industries 
located in 
viola 
factors as proportion of investiga 
tions that the 
complaint, the degree of concentration 1 
area and the degree 
the scheduling ot 
nonpriority investigations. Moreover, it 
is only the exceptional case where viola 
disclosed that involve all of the 
investigated 


made on basis of 


and 
used in 


each industry 


of selectivity 


tions are 
employees ot an 
Thus, although violations 
and/or overtime 


covered 
establishment 
of the minimum 
provisions were found in 54 percent of 
the establish 
ments investigated during the year, these 
percent ot the 
the 


Wage 


covered nonagricultural 


violations involved 16 
covered employees in violating es 
tablishments 

“Violations of the minimum wage 
visions of either or both were 
disclosed in 18 percent of the 38,026 in 
vestigated with employees 
subject to these provisions. The 62,266 
employees who were paid less than the 


pro 


acts 


establishments 


minimum wage provisions require repre 


of the covered labor 


establish 


sented 23 percent 
violating 


ratio reflects to a 


force in the 6,755 


The 


degree the 


violation 
effect ot 


ments 
large the continued 


concentration of investigations in. those 
WaAavtCS 


likely 


industries and areas where low 


are paid and violations are most 
to be 


“Some 


found 
firms which had paid very low 


wages were located in highly industrial 


ized areas. One of these was a clothing 


which was found to be paying its 


firm 
employees as little as 38 cents an hour 
Another paid 
workers as little as 20 
stamps which 
Among the 
Wives of servicemen 
airfield \ manu 
had hired 
knit at 


concern some women 


home cents an 
hour for 
sold to 


women 


packing were 


collectors under 
paid were 
stationed at a nearby 


facturer of baby clothes who 


elderly women to crochet and 
home was restrained by court order from 
One employee had 
cents an hour throughout 20 
vears, another worked 48 week 
for $2.50, while a third was paid only $1 
The firm had many of its low 


the post 


further violations 


received 5 


hours a 


a week 


paid employees pay parcel 


charges when returning the completed 
work 

“Violations of the 
visions of either or both laws were 
in 18,954, or 51 the 


investigated establishments with employees 


overtime pay pro 
found 


percent, ot 37,189 


subject to the overtime provisions. In 
volved in these 
percent of the 1.1 million employees in 
the violating establishments x 

1953 Annual Report of the Wage and Hour 


and Public Contracts Divisions 


violations were some 15 
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New NLRB Policy 
on Representation Petitions 


By BENJAMIN B. NAUMOFF 





QUBSEQ' ENT to the delivery of my 
‘7 paper on NLRB handling of unit prob 
lems in representation cases before the Sixth 
New York 


Board has 


Annual Conference on Labor at 
May, 1953, the 
with respect to some ot 


University in 
modified its policy 
with in the 


the issues dealt papel 


The Board in three recent cases has s¢ 


forth policy with respect to with 


definitive 
drawals by parties from a representation 
Where, in a one-union situation, 
withdraw 


proces ding 


the petitioner desires to and no 


inconsistent action is involved in the witl 
grant 


filing 


drawal, the regional director may 


the withdrawal without prejudice to the 


of a new petition at any time prior to thi 


execution of an agreement for consent elec 


tion, stipulation for certification, or prior to 


the close of hearing However, where such 


withdrawal is requested after the close of the 


hearing or execution of the election agre« 


ment and is otherwise timely, the witl 


drawal will be granted by the Board or 


regional director with prejudice to the filing 


of a new petition by the union involved for 


a period of six months trom the date of t 


Board's order or the regional director's letter 


permitting withdrawal, unless good cause 1s 


shown why an earlier petition should 


entertained.’ 


In a two-uni1on situation, where no incon 


sistent action is involved and the petitioner: 


requests timely withdrawal, if the intervenor 


agrees, the withdrawal may be granted with 


prejudice as indicated above However, if 
the withdrawal follows a direction of ele 


tion and the intervenor wishes to proceed 
and demonstrates a petitioner’s showing 

a current or recently expired contract, the 
election will be held with the intervenor only 


on the ballot 


1 Sears Roebuck & Company, 107 NLRB, No 


162 (1954) 


Representation Petitions 


In last month's Journal, the author 
discussed ‘NLRB Handling of Unit 
Problems in Representation Cases"’ 
as of May, 1953. This is an adden- 
dum to that paper including modifi- 
cations in Board policy on the sub- 
ject which have occurred since then. 
Mr. Naumoft is chief examiner of the 
NLRB's Second Region and the views 
expressed are his and not necessarily 
those of the Board. See ‘‘Labor Rela- 
tions’’ at page 207 for staff-prepared 
comments on the new Board rulings. 





In cases arising upon the filing of the peti 


by an employer or by an individual or 


rganization seeking decertification 


rently recognized or certified bat 


ing representative, withdrawals may 


filed in ct to « 


if timely 


election without prejudice to 


filing a new petition 

In addition, the policy enun 
d Hubach « 
cited at tootno 
Pare 12] has 


Hereatte , m 


M Ha Company ar 
Votors 


February 


CASES, 
article beet 
ied to some extent 
there 


led 


iS hie 


involving employer petitions, where 


a clear disclaimer, but the disclaimer 
A’ter thre 


atter the close ot a hearime or 


execution ot an election agreement, 
missal of the petition shall state that 


event the union makes another claim 


six months, a motion by the employer re 
petition will 


W ill be 


union 


reinstatement of the 
Moreover, the | 

filed by the 
date of the order 


questing 
be entertained varties 
advised that a petition 
within six months from the 
vill ot be 


is Shown 


entertained unless good cause 


Campos Dairy Products, Ltd., 


No. 163 (1954) 





In decertification cases, where h ul ! place witl pl! ircumstances 
files a timely disclaimer of interest prior to — will be taken into c dera he Board 
the execution of an election agreement, prior example, 1 
to the opening of the hearing or during nvolves either 
hearing, the petition vill be dismissed witl good cause 
out prejudice Where, however, the dis dition, where 
claimer is filed after the close of hearing mn charges filed 


alter the execution of an « lection agreement rule may 


the Board or regional director, as the c: may voluntarily ag » tl holding 
| 


tion, but li election during the six-month perio« 


not 


may be, will dismiss the pet 
also determine that the union ts no longet , 
' With respect te 
thi representative of NH ) I , 
, P ts ; lealing with adm 
partics will further be le p 
representatio 
tion filed by the union ns out! , 
ts pohey 


from the date of t «lis sal wil i 
rity clauses 
entertained unle i ) au . i ! | 
\ ' , article, 
2 aa T ct T ~ 
1 ré ver, tl al [ 1 | ; | effect 
non within the six-1 th ) A 
4 under 


tioner im the decertih 


tition 


request remstatement 


Inconsistent action by a union may 
defined as conduct which indicates that no 23> LABOR 
withstanding its formal disclaine rit 1s 1 (1953)). 
secking recognition from the employer or contract 


Inaintamimg its representative status which is 
While no precise definition of good cause vious agreement, 
has as vet been enunciated by the Board a representation 


| 
Pll 


which would enable a petition to be filed | or not on the « 


n Situations sion, all employes re members 


ntracting union.” [The End] 


short of the six-month period, in 


where the withdrawal or dismissal has take 





THE DEVELOPING LAW—Continued from page 166 





lectively or with acting in a mann ! ovisions and 


stituting restramt and = coercion ) act, to warrant 
Singer or Lifson contemplate th: mee the agreeme 
to , eorie further issues of 


ployer should now be limited 


d t involved 


ance machinery, including arbitration, and o be 


that resort to the Board should be barred ut tive bargaini n « 


Note that t thie policy ot the N] R 
t the Board from taking jurisdiction 


the union is willing to arbitrate 


we are concerned here not with a contra 


provision which 1s ilegal on its face but fair labor practice cases mere 
with a fact situation in which the employer collective bargaining agreement 


is arguing that certaim types of union be Finally, as to the point made 
havior (which may be unfair labor practices) processil rievances (particularly 


ent in 


violate provisions of the collective agreer cases) 
i agree with Singer and with Lifson that 


the Board ought not to police collec 


agreements But I do not believe that it 1s 
desirable for the Board to abstain trom I came 
considering those matters hich, thougl recourse 
they arise under collective bargaining agree and 


ments, may involve unfair labor practices and 
as to which the Board would doubiless act ration 
the absence ot collective avreements Ther the number ( 
complications 


NILRB is small indeed 


are, in my view, simply too many possibil 


ties of illegal action, both in the contract 
Little Rock Road Machinery Company, 107 Corporation, 106 NLRB. No. 165 


NLRB, No. 164 (1954) 
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Decisions of Courts and 
Administrative Agencies 








NLRB takes new tack. 
© 4] AT od , | } 


| } 


Application of the new rule 
Wt oan in 1 the tne rule tI 


decertit 
time by 


ups dissatisfied 


resentative 


In each of the above situations, the union 
involved must win a certain percentage 
votes to eit 1 ave off ouster 
incumbent ( vain exclusive 


2 CCH Labor Law Reports (4th Ed.) ‘ 
107 NLRB, No. 162 (1954) 


Labor Relations 





“Ee 1s hereby ordered that the petitioner’s 
request to withdraw the petition be, and it 
hereby is, granted with prejudice to its filing 
a new petition for a period of six months 
this orde - unless 


from the date of good 
cause is shown why the Board should ente1 
tain a new petition filed prior to the expira 
tion of such period.” 


In Campos Dairy Products, Ltd.,’ the ele 
tion petition was filed by the employer. A 
held to determine 
should be con 
of the hearing, 


Was 
election 


Board hearing 
whether or not an 
ducted Niter the 
the union filed a disclaimer of any 
in representing the employees involved, In 
Board 
that the Petition 
employees filed by 
be, and it 


close 
interest 
ruling on the disclaimer, the said 
“It is hereby 
for Representation of 
the Employer-Petitioner 


ordet 


herein 


hereby is, dismissed on the basis of said dis 
claimer of interest by the above-named labor 
In the event, however, that 


represent the 


organization 
the Union, 
employees in the unit involved in this pro 
ceeding, makes a claim upon the Employer 
within six from the date of this 
Order, the Board will motion 
by the Employer requesting reinstatement 
of the Moreover, the parties are 
advised that the Board will not entertain 
a petition filed by the within six 
months from the date of this Order, unless 


purporting to 


months 
entertain a 


petition, 


Union 


’ 


good cause 1s shown to the contrary.’ 


It should be 
contains an additional 
union in that the union was warned that the 
election would be held before the expiration 
employer's 


noted that the above order 


inhibition for the 


of the six-month period, at the 
request, if the, union approached the em 
ployer with a claim that it represented the 
employees in the unit 


In Little Rock Road Machinery Company,' 
an employee filed a petition for decertifica 
tion. On October 27, 1953, the Board issued 
a Decision and Direction of Election, Later, 
the incumbent union notified the Board that 
it did not claim to represent the employees 
disclaimed interest in the 
satisfied the em 
Board 


and it 
disclaimer 
notified the 


involved 
election. The 
ployee-petitioner who 
that he no objection to 
his petition for decertification 
ployer, however, announced that he wanted 
the election to be held as ordered. 


The Board, in 
also took the following action: 


dismissal ot 
The em 


had 


dismissing the petition, 


7) 


*2 CCH Labor Law Reports (4th Ed.) © 13,072, 
107 NLRB, No. 163 (1954). 

+2 CCH Labor Law Reports (4th Ed.) { 13,0 
107 NLRB, No. 164 (1954) 
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“It is determined that the above-named 
Union, having disclaimed its interest, is no 
longer the exclusive representative of the 
employees in the unit involved in this pro 
ceeding. Moreover, the parties are advised 
that the Board will not entertain a petition 
filed by the 
the date of this Order, unless good 


In the event that 


Union within six months from 
Calls 
is shown to the contrary 
the Union purporting to represent the em 
ployees in the unit involved in this proceed 
upon the Employer 
this 


ing, makes a claim 
within six months 
Order, the Board 
by the Petitioner [employee] 
months from the date of this 


will entertain a motion by the 


trom the date of 


will entertain a motion 
within six 
Order, the 
Board Peti 


tioner requesting reinstatement of the petition.” 


This union was, in effect, warned to stay 
away months 
or face an election, as was the case with the 
union in Campos, but it was also “fired” as 
exclusive bargaining agent by the Board 


from the employer for six 


None of the three cited 
the with 


Broken contract.- 
cases contained a situation where 
drawing or disclaiming union had executed 
a consent agreement or stipulation to hold 
Board’s new 


an election. So much of the 


such a situation was 


Board news re 


rules as pertains to 
promulgated separately. A 


lease, dated January 14, 1954, said 


“At the same time, the Board announced 
further that instructions will be 
NLRB regional directors to apply the same 


rule to a union which withdraws an election 


issued to 


petition or which files a disclaimer of inter 
est in representation rights after the union 
has executed a consent agreement or stipu 


lation to hold an election.’ 


The procedure concerning consent elec 
tion agreements is provided for in NLRB 
Regulations, Series 6. Form 
the contents of such 

NLRB-651° is the 
“Stipulation for 


Rules and 
NLRB-651 * 
an agreement 
prescribed agreement for 
Certification upon Consent Election.” It is 
NLRB Rules and Regula 


sets out 


Form 


also governed by 
tions, Series 6 
The 
and stipulation procedures is to avoid the 
effort of through formal 
Board The 
conduct of the election is Board supervised in 


purpose of the consent agreement 


time and going 


hearings prior to the election. 


such cases in the same manner as 1f it had been 


preceded by petition and formal hearings 


‘1 CCH Labor Law Reports (4th Ed.) © 1206 
*1 CCH Labor Law Reports (4th Ed.) © 1206 
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agreement 


disc la niet 


I 


s unless 


ference betweet 


described i 
holding « 


hearings by } Oal I prerequisite 
1 


to application of the six-month rule, be 


are no formal hearings 


onsent agreement or 


Reasons for the rules—Why has 
NLRB imposed the six-month rul 

nions The purpose would appear to be 
the avoidance of tutile squandering of Board 
time and effort. When a union petitions — ; 
the Board to hold an election, and its peti 0 join th or sufi discharge ly 
tion is granted after hearings, it would = cupp of . cited Sectic 
seem that capricious withdrawal by the peti Article X\ t] titution of Neb 
tioning union should not be tolerated an raska, whicl ‘ in part No person 
unlimited number of times. Similarly, when shall be denied employment hecause 
a union has made a claim to the employer of refusal to join or affiliate with a labor 
that it represents a group of employees, organization. vor shall anv individual ot 
and the Board holds hearings in response corporation or associ: m of any kind entet 
to the employer's petition for an election, it into anv contract to exclude persons 
seems generally inconstant for the union to trom employment because of non 
disclaim interest in the outcome of the membership in a labor organization.” 


] ? 
erection j 
defendant carrier pleaded thi 


In the situation of the Little Rock Road leral statute took precedence 


f , > ou oO ( 
Vachinery case involving an employee de constitutional provision as t 


certification petition, it would seem to make ause its business was interstate 
little difference whether the union disclaims R . : ' 
. solution ot | ADbDbat! it ‘ ) 
interest in the election or not, since the Meas apparent conflict Dy 
+] sed § ial the District Cou t Douglas County 
union ere Was oustec rom representative " 
; Nebraska, in //anson et al. v. Union Pactfi 
status by the Board order—the same result d 
| Railroad Compan 4 |Lanor Cases © 68,095 
vhich would have been reached if the union 
: ’ wor thie nonunion 
had lost the election One difterence, how 


; court said 
ever, under the new rule is that the unior ; ng 
inapplicable” and 
loses its chance to regain representative . 
\ ne trom entorcing 
status only for six months, whereas if the a ; 
) IS again em. Lhe reasoning 
election were held and lost the union would 


have had to wait a full year 


Federal-State Jurisdiction 00 shi onGict existe 
and the Railway Labor Act meg loes not require that su 


* , It merely permil 
In 1951 Congress amended the Railway 
Labor Act by enacting Public Law 914, 


Congress, modifying a_ pre 


‘ivate 


Nebrash a takes thre 


wre iddimaq them 


viously expressed policy in the act. by 


permitting union shop agreements upon ce 
tain terms and conditions, In a sense. the 
amendment may be said to be roug 
analogous to Section 8& (a) (3) 
laft-Hartley Act. There is an important dif 
ference, however Dhe RI \ savs unequi 
cally that union shop agreements n 


entered » “notwithstanding a 


Labor Relations 





(railroads and 


to make 


regardless of 


organizations) 
they 


parties labor 


did 


could 


contracts, 
State 


decide such 


do SO any law 


States had [ previously | 


right to legislate on the sub 


Sut if the 
possessed the 
did 
policy lessen or withdraw 
State 


ject, such expression of Congressional 


such right with 
Or, it prior to 
could 
the 


in 


out the consent of the 
the or 
not 


declaration policy, Congress 


have curtailed state authority over 
did the 
in the absence 


the Federal authority 


expression of policy 


ot 


subjec 4 
itself 
IncTecASE 


and State consent 


the 
taken the 
constitutional 
by 
mcre 
the 


“Constitional are granted to 
National 
States by 
amendments 
Acts of the 


declaration 


powers 


Government and from 
transfer effected by 


not acquired 


hey are 


transteree alone by a 


of policy or ‘posting of 


premises’ 


the ‘declaration of policy 
Federal Act 
force, the 
Acts are 
conflict 
mination the 
to the effect that 
made to cover all employees and the 
of the State that they should 
made as to cover those 
protected by the State law 


“Theretore, if 
the 
lative 
State 
actual 


no legis 


Ke cde rai 


is held to have 


the 


iba) 
substance ot 
conflict 

thi 


Rather 


deter 


and not m 


the between 


lies 


ol private contracting parties 
should 


be 
deci 


be 


employees 


such contracts 


sion not 


SO 


Phirteen 
district 


A poem and the golden rule. 


railroad workers induced a 
Potter ( 


conclusion, 


Texas 


ot ounty im their state to 


the 
line 
Gulf, Colorado and Santa I: 


5 | 


court 


reach Sar but by a 


ferent ot reasoning, im Sand herry, 


Railwa 
Phe 


opinion 


et al, 2 
Company, 
took 
(12 


poe mm 


ABOR CASES 9 68,128 trial 


weeks, and the lengthy 


printed 


five 


stanza of the 


] 


1 
Is ao 


pages) ine ludes a 


beginning “Stone wa not a 


prison make” and a_ discussion of — the 


golden rule 


At one point the 
that the Nebraska case 
government enacts a piece 
States 


opinion is similar te 
“When a 


of legislation and 


in stale 


the United Gsovernment enacts othe 


legislation, and there to be a con 
flict the 
to 

flict 
particular application 
to-Work Statute 
the Railway 


question 


appears 


between two, our first problem is 


whether such apparent con- 


fact 


determine 
statement | 
Texas Right 
2, Eleventh, 
This brings up 


Section 2, 


rhis 
the 
section 


Act 


whether 


does in exist 
to 
and to 
Labor 


to 


ot 
the 
Kleventh, 


datory 
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as said 


1s 


mal 
then, 


is merely permissive or 


If it is merely 


permissive, 


in 


inl 


1 


State 


the 


Such, 


In 
the 
no 
of 


Whether 


road] are members 


a 


duties 

relation 
interstate 
the opinion that une 


ot 
lo 


ship a test of the 
engage d 


conflict 
to be considered mandatory 


determine 


Then 
“W here 


1 


t 


be 


1s 


be 


Statute 


held to 
lf it 


must 


ur opinion, it should not 


with the Texas 


then we 


constitutional.’ 


lexas court took a 
the 
incidental and 
tate 
are the 
Whether 


union members or 


whether it 


1s 


the long 
the 


commerce 


relation of matter to in 


not vital, 


1s 


field is legislative action 


open to 
we believe, matters involved 


litigation employees © 


[ railroad } 


this 
are 
Carrying o1 
States 


| rail 


no 


vital to the 
the 
employees of the 


not a matter 


commerce between several 


the 


ft unions or not 1s t 


of their ability to discharge their 


est 


as employees and Ti essentia 


to duties in connection wit! 


Hence, 


omimer 


their 


commerce we ar¢ 


ler the ¢ ce ( 


the Constitution, Congress has no » 


enact mewmoe 


legislation making union 


right to work 


mmerce.” — ¢ 


for a carrier 


in interstate ¢ talics 


supplied. ) 


Any help? 


to 


ele venth, did not ws 


it 


court 
Thus, « 


Or 


opinions 
tederal-state 


Cant 


Cases appcar®rs 
sSectior 2 


enacting 
ist that the 


lf the Congress did so 


be that Cong 


ress, mm 
states ob« 
the 


Pexas 


msist 


beyond its power! 


flict 


adde d, it acted 


ach court rid itself of the cor 


laws by making it disappear 


he asked Deo these 
thi 
The 


rep aled 


might be 
light Oni 


jurisdiction 7 


to | 


questo 


shed question 


Nebraska 


appears ave Sectiolr , 


Eleventh, for all practical purposes li 


State 
United States 


ru 


Pandora's 
relations of 
opinion 
right 
security 


then it 


tor 


rt 


if 


by 


logical 


ol 


le 
| 


if 


adheres t« it, apparently 0 
Supreme Court cou 
] 


its doctrine 


fexas court will have 


he 
{ ditticulties 
the nation’s |: 
lowed If Congress 


the field ot 


box oft 
irgest 

is ik 
to legislate 
regulation r railroad employees, 


to | 


miterstate wu 


would seem ave no suc 


employees of any 


fexas court’s rule in Sandshers 


were declared to be the law ot 


the | 


nited States Supreme ¢ 


extension outlaw Section & 


latt-Hartley and, among other 


legalize the closed shop in those states whicl 


unlike 


to-work 


be 


Texas and Nebraska, have no 


laws. That this extremity 


however, 


reached, is doubtful. Ther 


powertul authority to the contrary in 


ot 


Supreme Court opinions going al 
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back to 
(1824), and as recent as Garner 7 
24 | ASES © 68,020. decided 


14, 


Wheat 
Teamster 


Decembe 


Vay Gibbons vv. C/gden, 9 


ABOR ( 
1953 


New Supreme Court Slant 
on 8 (a) (3) Discrimination 
The Wagner Act’s 


labor practice tor 


discriminatiot1 


section & 
unfair an employer 
in regard to 
of employment or any term 


dis 


anization 


dition of employment to encourage « 
courage membership in any labor or 
Che Taft-Hartley Act rt 
naltered as th rst 
For 


United States Supreme Court did not find it 


etained this provision 


clause or Ssectiol 


S (a) (3) more than 18 years, the 


necessary to interpret this section’s proserip 


{ ' } 
on ot 


encouragement of union membership 
decided 


conside red 


by emplovers In three cases 


on 


kKebruary 1, the ourt at last 
the question and its ramifications and made 
Its position clear In so doing, it resolved a 
conflict among the [ 


A ppe als 


sharp nited States 


rts of 
do 


union membership altruistically; 


Employers, of not ordinarily 


course, 
courage 
m pressure is generally involved, and 
discrimination 
the 


action 


union coercion of employer 


Section (8) (b) (2) 


the 


violation of of 


behind 


three « 


was 
the 
The facts. the « 
Teamsters’ Union, the 
National Labor 
section 
lose 
and pay) tor 
Phe 


d for such punishment, and it would 


ille gal employer 


ascs 


In one ot involving 


asecs, 


union was tound 


Relations 
violated (b) 


ave 
all employee to 
and subsequently work 


in paying union dues union 


alle 
permissible if a pre 


the 


beet per umon se 


clause was included in collective barg: 


ing agreement, There was a union securit 


clause, bit it was not valid 


Byers Transportation Ine 
NLRB 1494 (1951) 

NLRB 1 
Teamsters, Chauffeurs, 
the 


Company 


Brotherhood of 
Help 
Road and City Transfe7 
Dockmen and Warehousemen 

l LABOR 


International 
Warehousemen 4 
ers of America, Over 

Helpers 
Union No 41, AFI 

196 F. (2d) 1 (1952) 
VLRB v. Reliable Newspaper Delivery, Inc 
LABOR CASES © 66,222, 187 F. (2d) 547 (1951) 
Western Cartridge Company v. NIRB 
"ASES ° 61 139 F. (2d) 855 (CCA-7 


Drivers 
Local 


* 66,921 


CASES 


val 


19 
See also 
7 LABOR ( 


1943) 


905 


N cited 


the 
below 


Note 24 of Supreme Court opinion 


at footnote 9 explained 


Labor Relations 


taken t the i 
t It 


substantial 


ase Was 


retused te was 


evidence th: 


cl rceeme}) 
as 1 
union’s action had caused the 


I} 


agreed with a similar o1 


encourage membership in the union 


decision cited and 


ircuit 


\FI 


complaint | 


un ol 


been 


Thcliyige 


] 
cmnploves 


members| 


members denied to 


on employ involved 


unusual 


under 
Relations Act, 49 
158(3) The agreement 
on January 11, 1947 
period of year on 
§ 102 of the 1947 amend 
Labor Relations Act, 61 
performed under agree 
would not have been labor 
> S05) were not practices 


agreement nissible 


National 


449, 2 s. C 


was 
Labor 


per 


Stat 
signed 
for i 
nder 


National 


n this ¢ 
ind 


‘ 
AUR 


ase Was 
tended 
1947. Il 
the 


icts 


was ©) 
16 
to 


one 
ust 
ments 
stat such 
unfair 
unfair 


which 
unaer 
amended act 
Bull 


ment 
practices 
under the 
A. H 
1523 (1951) 
NLRB 1 
meroal Tele 


CASES ° 66.95% 196 Ff 


fteamship 93 NLRB 


( ompany 


Radio 
graphers { 


Officers’ ft of Com 


LABOT 


nion the 
AFL, 21 


960 (1952) 


nion 


(2d) 
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employer 








Labor is not a class apart. In the 
eyes of this Administration, the Amer- 
ican worker is the typical American 
citizen. We believe that all labor— 
organized and unorganized—has 
the right to equal treatment by the 
Government, and that no group can, 
with safety to itself, assert a right to 
a privileged position. 

—dJames P. Mitchell 





first 
legitimate This 
policy restricted the 
union could not furnish enough employees 
to enable the enterprise to operate.) 


narily admitted to membership only 
of members 
membership that 


SOLIS 


born 


sO 


The employer contracted with the union 
to increase wages and award vacation pay 
The company refused to 
payments to any of its 


retroactively. 
make similar 
union employees on the grounds that it was 
not contractually bound to do so and, in the 
exercise of its business judgment, did not 


non 


choose to do so 

Did this action violate Section & (a) (3)? 
Yes, said the NLRB,’ and the Second Cir 
cuit agreed.” 

The final word.—'Thie 
granted certiorari in the three cases to re 
solve the conflict the circuits \ 
single opinion, written by Mr. Justice Reed, 
decided all three.” 

The outcome: Radio Officers’ Union 7% 
NLRB, Dkt. No. 5, and Gaynor News Com 
pany v. NLRB, Dkt. No. 7, were affirmed 
NLRB v. International Brotherhood of Team 
sters, Chauffeurs, Warehousemen & Helpers 
of America, et al., Dkt. No. 6, was reversed 
The position of the Second Circuit, there 
fore, was upheld, while the Eighth Circuit's 
conclusions were rejected 


One 


Supreme Court 


between 


of the most interesting issues in- 
volved was that involving the employers’ 
motives. It may easily be -rom the 
above discussion of the third case that the 
solely from self-interest 
rather than from any desire to encourage 
union membership. The Court ruled, how- 
ever, that the employer did encourage union 
membership and therefore violated the law 


regardless of what his motive may have 


seen 


employer acted 


been. 


* Gaynor News Company, Inc., 93 NLRB 299 
(1951). 

S NLRB v. 
LABOR CASES { 67,046, 


Inc., 22 
(1952) 


Gaynor News Company, 
197 F. (2d) 719 


212 


that divided 


with 


It was primarily this issue 
court. Mr. Justice Black, whom 
Justice Douglas joined, dissented. He 

“The plain and long accepted mean 
ing of § (8) (3) that it forbids an 
employer to discriminate only when he does 
to ‘encourage or 
union membership Recently, however, 
the Labor Board has adopted the view that 
the Section outlaws discrimination merely 
having a ‘tendency to or ‘the 
natural and probable effect’ of which would 


be 


the 
Mr 
said 
1s 


(a) 


so order discourage’ 


in 


encourage’ 


to encourage union membership.” 


‘I he be 


follows: 


As to Section 8 (a) (3).—An employer 
may not encourage union membership or 
any other kind of union activity—with the 
one exception of the payment of dues and 
initiation fees under a lawful union security 


law of the cases may stated as 


contract 


An employer may lawfully discriminate 
against employees if he does not do so for 
the purpose of encouraging or discouraging 
but he is conclusively pre 
done that 


or 


activity 

to have 
if such encouragement 
agement is the 
his discriminatory conduct. 


The fact of discour 
agement union be 
proved by direct evidence of the employees’ 
reactions to the conduct, but 
be established by reasonable inference 
an inherent tend 


union 


for unlawful 


sumed so 
discour 


ot 


purpose 


foreseeable consequence 


encouragement or 


of activities need not 
employer's 
may 
from conduct 


ency to produce such effect. 

As to Section 8 (b) (2).—A union may be 
found guilty of causing an employer to un 
lawfully discriminate employees, 
even though the employer himself is not 
found of unlawful dis 


crimination, 


which has 


against 


expressly guilty 


The NLRB may proceed against a union 
for causing unlawful employer discrimina- 


tion without at the same time proceeding 
against the employer. 


\ union may be 
employees for lost wages resulting from its 
coercion of employer discrimination, even 
though the who 
against them is not required to share the 
burden of compensation or to furnish them 


ordered to c« ympensate 


employer discriminated 


employment because he is not a party to the 
proceeding. 


*25 LABOR CASES { 68,111, ‘Dkt. Nos S, 6 and 
7, February 1, 1954 
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Problems 





Minimum FLSA Wage 
Boosts Proposed 


Section 6 (a) (1) of the Fair Labor Stand 
Act fixes the minimum wage for work 
“not less than 
little more 
Americans 
mounting 


ards 
ers in interstate commerce at 
75 cents an hour.” It 
than one third of the 63 million 
work 
recently to change the law 
by making it applicable to more workers, 
and by raising the minimum hourly pay rate 


protects 


who Pressure has been 


In two respects 


In the First Session of the present Con 
gress, two bills were introduced which would 
raise the wage floor in FLSA to $1 an hour, 
two boosting it to $1 25 
None of these bills has been reported out 
More recently, on February 
4, Representative Barrett, a Pennsylvania 
Democrat, introduced H. R. 7744 proposing 
that the minimum wage be increased 80 pet 
cent—to $1.35 an hour 


The Administration is also 
behind the movement to extend FLSA by 
widening coverage and mint 
In his first major address after tak 
ing office, Secretary of Labor James P 
Mitchell told the CIO that the minimum 
wage Statute was “badly in need of shoring 
up.” He added: “I do not believe that we 
have established the type of floor under our 
that a 
have if so sub 


others prop sed 


ot committee. 


Eisenhower 


raising the 
mum 


structure 
must 


national prosperous 
America 
stantial a number of out 
women are without the safeguard 
With almost two 


Americans unsupported 


wage 
wants and 
working men and 
working 
of minimum wages 
thirds of working 
by our minimum wage statute, the ability ot 
too many of our people to save and buy the 
things they and seriously 
impaired.” 


need want is 


Mitchell’s think 


Was sub 


Presidential views.— Mr 
ing (he spoke on November 18) 


Wages... Hours 


stantially along the lines indicated by President 


Eisenhower's words on the same subject in 


Report of the President 


January 28 Phe 


his /:conomuc trans 


mitted to the Congress 
President said 

“The prosperity enjoyed by the overwhelm 
should not blind 
families with annual 
even $1,500 


ing majority of Americans 
minority of 
$2,000, o1 
ire not caused solely by low 


high 


have no 


us to the 
mcomes be low Low 
annual incomes 
high incomes assured by 
people 


extremely low 


Waxes, nor are 


hourly wage rates. Some 


earnings at all, o1 earnings 
of partial unemployment 


do not earn enough, 


because sickness, 


or other tactors. Some 
even when fully employed, to support thei 


families at a decent living standard 


“As one means of dealing with the prob 
lem of low incomes, Congress and some 
state 
floor 
not to pay 


Minimum 


legislatures have sought to place a 


wages by requiring employers 
less then a certain hourly rate 
laws in the United States 
28.5 million employees 
Act cov 


them 


under 


Wak ¢ 
now apply to only 
The Federal Fatr 
ers about 24 


workers 


Labor Standards 
million—two-thirds of 
at a minimum of 75 cents 


than 


lactory 


per hour, with tew exceptions other 
This 75-cent 


before the 


for learners and handicapped 


minimum became effective just 


invasion of Korea, when the cost of living 


was appre iably lower than at present Twenty 


states another 4.5 million workers, 


cover 
the majority of them women or minors in 
The State 


under 


retail trade minimums, usually 


established wage orders by specially 


appointed boards, range for the most part 


between 60 and 75 cents 


“There are several considerations coneern 


ing minimum wages that deserve comment 


These 
priate 


relate to legal coverage, to appro 


level, to impact upon self-employed 


persons of low income, to fundamental meas 
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ures for reducing poverty, and to the method 


of achieving adjustments in minimum wages 
Federal nor the State laws 


lowest-paid workers. Yet 


“Neither the 
now include the 
a floor that 
worker may compound his miseries in two 
prices 


does not support the poorest 


Ways: it may force him to pay higher 


as a customer of the covered industries 


have risen; and it may push 


wages by 


with 


whose costs 


down his own obliging him to 


whom the 
they 


compete for jobs persons 


covered industries have let go, because 
to pay the higher minimum, An 


should 


are unable 


MINIMUM -waLre program 


effective 


millions of now 


cove! low-paid workers 


exempt d 


‘A minimum does not protect the inade 
quately rewarded worker if it is so high as 
to push up the whole scaffolding of wages 
and of costs of doing business, thus leading 
either to inflation of prices and the worker’s 
own living costs, or to elimination of the 
less efficient employers and workers Yet 
the ability of the employer to absorb a high 
minimum wage is limited. Indeed, the low-pay 


often those earning 


industries of today are 
profits, having 


productivity, 


limited opportunities 


modest 


to increase and containing 
firms easily squeezed out of business by rising 


costs 


“It is important to recognize that the 
economic condition of the wage earner can 
not be set off sharply from that of the per 
son who provides his own employment, The 
Census has revealed that one in four of the 
families with incomes under $1,500 in 1950 
had the their earnings in 
self-employment \ that 
earner may put 


small farmer or small 


Major source ot 


minimum would 


benefit the wage materially 


a heavy burden on the 
business operator, not only of higher prices 
for what he—like the uncovered wage earner 
buys, but 


if he hires assistance 


wages he 
Protection 


also of the higher 


must pay 


to the wage earner must be considered with 


full regard to the complexities of our society 
‘A minimum wage fixed by law helps to 


wage earners against unjustifiably 


low compensation. But a 


protect 


Minin Wage 


program is an expedient of limited value for 


dealing with low incomes. The best help 


for the lowest earner is to enhance 
improve his 


his use 


and to 
Some 


fulness as a worker, 
knowledge 


to attain 


learning; 


and mobility individuals 


manage economic success with 


little formal 


there is a 


but, on the average, 


close relation between earnings 


Fortunately, education is be 


Already, 


and education 
ing steadily and rapidly extended 
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the average American worker under 35 years 


of age 1s a graduate of high school 


“It is also important to keep in mind that, 
lucrative, 
their 


although some low-wage firms are 
the firms that skimp on 
workers are, not infrequently, those in which 


to 1n 


rewards to 


profits are also small, owing in part 
Improvements in et 


take 


ethcient management 
and employer will 
doubted that they 


ficiency of worker 
time; but it cannot be 
rather than a minimum wage—provide the 


major escape trom poverty 


“While 
at the 


can make a useful contribution to 


minimum wage laws do not get 


fundamental causes of poverty, they 
its reduc 
increase of the 


Federal Law 


tion. Recognizing that an 


minimum now provided by 
and an expansion of its coverage are desira 
ble, the 
changes 
to the 


must not proceed 


timing of these 
worked out with a vi 


economy. W« 


exact nature and 


must be 
best interests of the 
as has happe ned at times 
ignore some workers and 


in the past—to 


pretend to aid others, while in fact raising 
living and reducing their chances 
of employment. We should undertake ad 
minimum wage at a time 
take them in 


risk of un 


their cost of 


justments of the 


when economic activity can 


stride, thereby minimizing the 
workers 
seeks to 


is continuing 


employment of the less productive 
THINNuM wage 


Labe | 


whose welfare the 
aid. The Secretary of 
his intensive canvass of this highly complex 
problem and is consulting with appropriate 
groups. At the proper 


made to the Congress.” 


time recommenda 


tions will be 


after the Presidential mes 


Joint Committee on 


Immediately 
sage was received, the 
the Economic Report announced through its 
Wolcott, 


would 


chairman, Representative Jesse P 
Michigan Republican, that 
be held February to 
the report of findings 
with respect to the main points made by the 
President. The Employment Act of 1946 
requires that the committee report not later 
March 1. The President, 


recommendations 


hearings 
throughout expedite 


and recommendations 


than however 


made no with respect t 
minimum wages and, presumbably, the com 


mittee will by-pass that subject 


The loyal opposition. 
tormer chairman ot the Senate Committee 
on Labor and Public Welfare, Mur 
ray, Montana Democrat, proposed in S. 2914 
Labor Stand 


Was introduced 


Meanwhile, the 
Senator 


a sweeping revision of the Fair 
ards Act The 
February &. It 


wage to $1.25 an 


measure 
would: (1) raise the 
hour; (2) 


workers 


mini 
mum bring sey 


million additional under the 
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he straight-time workweek 

ow and to 35 hours at the 
and (4) stretch the stat 
trom two to tour 


After 14 Months, 90 Cents 
A Syracuse, New York worker exercised 


franchise on November 4, 1952, during 
hours He expected to be 
as provided im Section 226 
la In addition, since 
! g a nine-hour day 
45-hour week under a union contract 
for time and one halt tor hours 
over eight im one day and one weel 
he expected to get time and one halt tor the 
two hours it took him to vote tablish tl 
Normally 


When he received his pay, he believe 
with 


been shorted 90 cents 
| 


refused ued and 


tor 9“) Cents December, 
JOURNAI page 838.) 

turned out t 

anted his 90 ¢ 
aled to the New preme 
Appellate Division five-judge 
agreed unanimously with the worker 
| a i fircooled Motors, Im 24 


[LABOR © 68,076, decided January 6 


' 
‘ 


The k ourt was reversed, and the em 


ployee \ 1 summary judgment for 
! 


iis 90 he supreme court said 


We thi at ‘the usual salary 
referred ‘ tion 226 1s 


received orking day 
ic 


seems to be 


de parting trom the 


ORO (1946 


Wages... Hours 





Labor Law in the Making 





and ENACTMENTS 








Labor Committees Busy 
on Taft-Hartley Changes 
The 


mills of 


small-grinding legislative 


were busy at the 


slow but 
Congress end of 
February with the problem of whether to 
amend Taft-Hartley 
in January, the Senate Committee on Labor 
and Public Welfare began public 
which continued for two weeks 

mittee then went into executive 

work out a bill to 
The House 
Labor met on February 17 and voted down, 
18 to 10, a motion by Representative Bailey 
to sidetrack for the remainder of the session 
The 
committee then voted to begin closed delib 
24 to work out a bill 


and if So, how? Late 
hearings 
The 
session to 
present to the Senate 
Education 


com 


Committee on and 


any action whatever on Taft-Hartley. 
erations on February 
for changing the law 


Labor federations, management groups, 
industry and union spokesmen, government 
officials and independent experts bombarded 
the Senate group testimony runnurg 


into hundreds of thousands of words, even 


with 


though each witness was ostensibly limited 
Taft-Hartley amend 
Eisenhower's 


to discussion of the 
ments proposed by President 
January 11 message to Congress, and subse 
quently incorporated in S. 2650 by Chair 
man Smith 

attitudes were 
each took the 
group he rep 
exceptions to 


Generally, the speakers’ 
the expected ones, that 1s, 
subjective position of the 
resented. There were rare 
this; for example, President Woodruff Ran 
dolph of the International Typographical 
Union expressly conceded that management 
should have the right to lock out as unions 
now have the right to strike He added, 
however, that unions should be allowed to 
combine to combat multiemployer associa 
Also, such independent experts as 
Archibald Cox, who was invited 


tions. 


Protessor 
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by the committee to express his views, did 
not go straight down the line for either side. 
He took a strong stand against the strike 
vote, whether taken before or after the 
strike, and qualifiedly approved the provi 
sion which would permit refusal to bargain 
during the term of an existing contract. He 
approved the recommended changes of the 
union security and secondary boycott pro 
visions, 

Congressman Fred A. Hartley, 


act and one-time char 


Formet 
Jr , coauthor of the 
man of the House Committee on Education 
told the committee, generally, 
that it would be wise to enact those changes 
which would strengthen the that is, 
make it more favorable to management. He 
opposed those changes generally considered 
He urged the 
provisions 


and Labor, 


law, 


favorable to organized labor. 
Senators to re-examine certain 
of the original Hartley bill, which passed 
the House in 1947, providing for a govern- 
ment-conducted strike ballot before a legiti 


strike could be begun 


mate 

David L. Cole, former head of the Federal 
Mediation and Counciliation Service, raised 
whether any legislative 
or not at this 
lavor 


the question as to 
changes in the law “are wise 


Specifically, he spoke in 


moment.” 
of the 
duty to bargain during the term of an agree 
mutual He also 
favored the act make 
right of the deal with 
He opposed the strike vote 
Explaining his doubt that any legislation 
would be especially helpful, Mr. Cole con 
cluded: “My hope lies in the steady im 
provement of the art of collective bargain 
ing, aided primarily only by good mediation 
Whatever may impair the willing 
voluntary 


provision to relieve parties of the 
consent 
that the 


states to 


ment except by 
suggestion 
clear the 


emergencies 


efforts 


ness of the parties to reach 


agreement is in my judgment basically un- 


desirable a 
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Partisan spokesmen tor management and 
labo turnished 
George W. Armstrong, J1 
National Manutacturers, 
down 


the « 


most o he testimony 
speaking for thi 


laid 


ted 


Association ot 


certain criteria by which he s 


wees 


ommuttee should judge e: | 


amet 
ment 
‘1. Will the prop 


publi 


sed amendment serve 


interest by promoting industrial 


Does actual experience under thi 


indicate that it needs amendment 


63 Is 


the proposed likely 
employer-employee relations in 


amendment 
to improve 
th I 

‘4 Does the 
larger 


iture 


propose d amendment et 


courage a sense of responsibility on 


the part ot both parties: 


“5. Does 
the 
and 


the amendment re 


assumption ot 


propose d 
quire equitable obliga 


tions responsibilities by employers, 


employees, and their representatives ” 


“6. Does the proposed amendment tend 


treedom 


to promote rather than restrict the 


of the individual in our society 


(American 
“It is 
ongress, as evi 
Patt-Hartley 
considerable 


Matt Triggs, speaking for the 
Federation, 
intent of ¢ 

enactment of the 

nullified to a 

NLRB and court decisions during 

We amendments 

to restore the original intent ot 

the 


Farm Bureau said our 
belief that the 
denced by the 
Act, 
extent by 
the past 


to the 


has been 


SIX favor 


Act 


€ oneress 


years 


and to otherwise strengthen 
Act by provision tor adequate remedies and 
the 
‘| hie 
Federation is 
-_. 
laft 
important 


Special-issue pleading.— Many 
their testimony to 
the 


to provide protection § to individual 
American 
Oop 
which 


Hartley Act 


respects.” 


agaist coercive action 
Farm 


posed to 


strongly 
2650, 


Bureau 
the 
substantially 


enactment 
weakens the 


im a number of 


witnesses 
contined particulas 
law in which they 
interested Nlexander M 

behalf of the 


Association, emphasized the 


phases ol were spe 
Grean, Jr 


Bak 


tor a 


cially 


testifying on American 


ers need 


provision in the law” entithng mult 
employer associations to lock out employees 


He 


read 


subjected to “whipsaw” tactics 


that Section 13 be 


where 
asked 


as tk yb WS 


amended to 


Act, 
herein, shall he 
with of 


this 
for 


“Nothing in 
fically 
strued so as 


except as speci 


provided col 
intertere 
impede or diminish in any the right to 
strike w to lockout, or to affect the limi 
qualifications on that right.’ 


either to 


Way 


tations ofr 


Labor Law in the Making 


Steel 
Manutactur 
intortun 


expcricence 


my 


gislation 


Vice (| 
| abor 


State 


airman Kleu 


Relations my) (Council 
hambers mmerce 


“necessity tor reathrming 


the 
the States to deal with the v hases 
ot labor sentiments 


ecli 
Chamber ot ¢ 


were 
Missouri State 


commented 


disputes.’ His 


ved by a release trom the 
vhich 


“The 


amendment 


ommerce 
ou this issue as follows 
need ta 


Act 


authority to 


ing 
Hartley 
traditional 
the 
disputes 

Denison Kitchel, on 
Mining ¢ 
of S. 1254 to 


labor u 


speak up. 


cause ot 


tates thei 


thre 


fiects ol 


is to return 
publi 
trom sometimes damaging 
labor 


Ame rl 


enact 


the 


the 


behalt ot 
d tor 


cal aske 


onegress, 


ment meet problem ol 


Communism in 


The 
spoke 
including 
the 


nions 


Many 


oOreanize d 


unions voices 
tor the 
the CIO AFI 
affiliates \ 
that ot 


up labor, 


and a number ot 
labor voice not so 
the National Inde 
represented by 
Mahon Mi 
more than 


Lhe 


“Congress should 


larger 
often heard was 
its 


Ma 
2,000 


ouncil 
Don 
the 


pendent Union ¢ 


executive secretary, 


hon said he spoke tor 


independent unions in the nation theme 


of his testimony was that 


take special measures to protect the right 


and interests of small Unions just as it has 


in the « small business 


ase ol 


Statement ol 
the 
amend = the 
Kebruar 


conn 


best o all 


labor toward 


Pe rhaps the 


the attitude of organized 
Administration's 

Taft-Hartley Act was contained in a 
19 statement by the ¢ 
signed by President Walter P 
r, which (1) charged that tl bill 


y and definitely vould make latt 


proposals t 


executive ( 
miuttee, 
Reuth 


‘clear 


( 
1 
i 


reathrmed 
the 


and “enact 


Hartley worse than it (2) 
CIO's seeking 1 al of 


Hartl 


and just 


goal “of untai 


and unjust Taft 
labor 


1¢ principles of the 


relations act 
Waener Act 


Statement “the 


ment ol a tat 


based on tl 


“We 


basi 


said 
philopsophy Administra 
that the way to 


reject,” the 

behind the 
tion’s proposals unprove 
labor-management relations is by weakening 


unions 
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Industrial Peace 


Labor Peac National 
Planning Association, 1606 New Hampshire 
Avenue NW Washington 1), ¢ 1953 
119 pages. $1 
Not all 

management 
nflict 
unions 


I‘undamentals of 


relations between unions and 


have been turbulent and fraught 


with There are business firms 


] 


many 


ane which 


have profited mutually 
h 


through a peaceful relations 
had 
management 
that the 


might 


Ip Since Ss 
the 
and unions, it 
these 
the 


given 


much study been devoted to 


flict 


Vas 


con 
between 

suggested purpose of 
better 


' 


and study 


intensive efforts achieve 


1 
desired 


to the 
enjoved 


result if time were 


pattern im those industries which had 
relations in 
the 
concerning 
the Na 
Association seven vears ago 
14 has 
the 
13 previously 


singularly 
This 


Cas 


peace ful 
thought 
stud 


matters 
the 
bargaining 


labor became 


purpe S¢ ot 1s 
collective undertaken by 


tional Planning 


Case study been issued, It is 


tI 4 


mation ot 


just 


final report of and is a sum 


the 


Series, 
issued reports 
the 
a profound 
studied 


Four significant attitudes o1 part ot 
found to have 
the 


management's 


Inanagemet 
effect 


were 


on peace in Situations 
First is 
of the 


his im 


positive acceptance 
bargaining 
than 


union 


union and of collective 


all of the cases meant far more 


mere formal “recognition” of the 


In each, the employees saw positive advan 
tages in bargaining with a strong and well 
disciplined union, and. took steps, directly 
or indirectly, to eneourage workers to jom 
the 


Beyond 


organization which 
that, the companies 
affairs. While there 
that such encourage 
causes ol 
the 


formal union shop or closed shop is neces 


and support repre 


sented them 


staved out of union 


is clear-cut evidence 


ment is one of the peace, the evi 


dence seems to retute contention that a 
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sary tor harmonious relations when there 


is genuine Management acceptance and sup 


port of the umior 


Second, management must recognize the 


difference between the characteristics of a 


union organization and a management orga 


ization; that is, the “political” 


ank 


they 


relationship 
and file 


leaders to 1 members 


fact th: 


or unmion 
the 


alert to actions by 


must be constantly 


rival 


and 
unions and the 
possibilities of factionalism. Unless 


ment does take int 


manage 


account these differences 


it is heading for certain disillusionment 
, 1 
! 


in the relationshiy 1 wi 
into detensive 


character 


Third, management must accept 


nel administration—the management 


human organization—as the “to 


responsibility member 


vell 


sonnel administration in the 


every 
as staff manavement Problems of per 
companies studied 
are given equal with those ot 


technical 


Mmmportance 


finance and operation 


’ 1 
Fourth, management’s attitudes toward 


people generally, and workers in particular, 
should reflect their 
welfare, recogn | 


and 


genuine concert Tor 


1 1 
thetr needs an 


ition 


feelings, confidence in their potential 


ties in contributing to the 
The 


bers influence the 


company’s purposes 


] 


attitudes of union leaders and men 


relationship in three ways 
First, they must recognize management's objec 
tives in running the business profitabl It 


] 


most of the cases, the union leaders 


tected the 
“policing” 


interests of their members 


the 


“protest” 


company rather than 
organization of 


Phe 


competitive 


either as a 


“partner” of management unions’ 
the 


positions Was 


concern tor companies’ and 


based on realistic, 
that 


job 


pront 


hard-boiled recognition the union as 
an institution and the interests of its 
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membership depended upon the economic (8) There 


success of the business ment consultation 


1ation-sharins 

Second, the unions in these studies iIntormation-sharing 

cepted management’s responsibilities to the (9) Grievances are settled 
‘epee , 


owners in running the business, but the the local plant, 
controversial question of “management’s is flexibility 
” | 


rights to manage the business as been procedure 
avoided mainly by management's willing Phe industries stu 


Crown Zellerbach 
> ' 
Pacific { oast pulp 
these cases vere strong, democratic and . . . 


(September 13, 1948 


Libbev-Owens-|] 


ness to freely discuss facts, and its position 


with the union The unions studied in 


responsible 


e kederatior ? (slass 


an attitude of union confidence d ti 


l ou j it’s goo t ‘ s d " 
in management's good intentions and com Silene Gand Workers of Asneries 


vo ] 
petence seems to be an essential ingredient ber 1. 1948, Case Study No. 2): 
1 ai od ] ) s » 1 
of the good relationship and Almy Chemical Company 


Whereas an efficient and well-functioning ternational Chemical Worke® 


grievance system 1s vital for good relations, cember 17, 1848, Case Stud 


it is a contributing rather than a main cause Hickey-Freeman Company 
of industrial peac« In the cases studied, mated Clothing Workers 
grievances were settled promptly, in the ruarv 4. 1949. Case 

local plant usually, and procedures were in Steel Corporation 


formal and flexible In most of the of America (May 5 
snail i hh; ; ; 

the parties used the grievance machinery 5): Lockheed Aircraft 
te ) addition: unctions—to prey t 
» pertorm additional : nk preven pacathaneh Baenliiiies 
future grievances, ane i SO cases to 

' : vember 28, 1949, ¢ 
bring up opportunities for joint discussion 
' mmed ane 
or many ISSUCS beyond thre ‘ Ws 


ary collective bargaining 

The committee belt hi: hese 
ternal tactors, found in « { studied, 
could be influential in achieving peace 
among other companies and unio 

(1) Th ull acceptance by mat ; 5 ase Stu 
ment of collective bargaining pro achi iol Company 
and of unionism as an institution | ; erica (Ne 
company lers a strong union an . - Ameri 
fo management nd i] Workers 

2) The unto ully accepts private 
ersl and peration of the | 
TCCOLNIZCS hi t welfare 
depends u the successful 


the business 





that he cannot attract the most desirable 


The work 


of a number of policies having to do 


prac kage is 


mployes 
with 


hours of work, conditions of employment 


and 


Vacs 


The small employer, especially, finds him 


formulating such 
this book 
a yardstick by 


just 


self at a disadvantage in 


pol ies, and that is where can 


be helpful It 


small 


furnishes 
can judge 
afford—to go 
Associated 
their 


which a employer 


Wwants—or can 


with the 


how far he 
‘The 


Industries of 


authors, who are 


Cleveland, write from 
assisting the formulation of 


They set out the 


experience in 
wage and labor policies 


pattern, citing statistics to show how many 


pol Vv, and 


else To 


dealing 


companies are following one 


how many ar@ doing something 
illustrate, the 


with the subject of absences is quoted 


7? hie 


ona 


following material 


held 


day 


worker in the small plant is 


loose rem. If he misses a 


very 
from the job, chances are he comes in the 
next morning and says, ‘I had a cold yester 
Sorry I couldn’t make it.” Except for 
the fact that he pay, that is all 
there is to it. Of the 123 firms employing 
fewer than 100 and reporting in 
AIC’s [Associated Industries of Cleveland's] 
that they do not 
absences at all. The &4 that do 
The re 


The 


visit by a 


day 


loses his 
pe ople 


1952 survey, 24 replied 
investigate 
investigate use the telephone 
mainder did not answer the question 
chance, therefore, of a formal 
plant official or a trained nurse to ascertain 
the state of the employee's health is not 
great. Matter of 
trained nurse to visit, for the little company 

On the 
check on 
firm 1s 

The 


in the shop makes 


fact, there 1s probably no 


usually cannot afford such a luxury 


other hand, an almost immediate 


the missing employee of a large 


practically automatic. It has to be 


very number of people 


the relationship between the personnel de 


partment’s record keepers and the individual 


worker an impersonal one At the small 


manufacturing plant the feeling is usually 
When an sick, a 


friend generally knows about it and passes 
‘Therefore, 


intimate employee is 
the word along to the company 


the grapevine may be a highly satisfactory 


source of communication, at least super 


ficially 
Although the 
missing 


“Recommended Procedure 


formality of a home visit to a 


employee, except in the case of a severe 


sickness, may be unnecessary for a small 
company, a telephone call to his house to 


discover what is wrong with him should be 
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made up 


as it becomes apparent that 
work or 
day. Such action informs the employee that 
that 
reminds 


soon 


made as 
he will not report for after halt a 
inte! 
that 
absences If an em 
will be checked wh 

rb, he is not so likely to 
feels like it and 
When a 


a notation of it should be 


management is on the job, it is 
his health, 
it keeps records of 


knows that he 


ested in and him 


ployee 
he is not on the j 
off whenever he 


1 
take a dav 


blame it on an illness 
vorker 


entered on his employment record together 
Facts of this kind are 


WmmMaLgkinary 
1s absent, 
with the reason why 
invaluable. They provide management with 
documentation of a person’s punctuality and 
attendance, and with this information it can 
explain satisfactorily to an often-absent em 


an expecte d 


failed to receive 
was laid off despite 


why he 


ployee why he 
why he 
greater seniority than 


was transferred to a different type ot work 


merit mcrease, 


others, or 


“Certainly the employee returning from a 
should be 
is required to re 
this 
should withdraw 


fairly long absenee interviewed 
No elaborate 
mind management of 
An official of the 
the absent worker's timecard from its place 
rack When the em 
secures his resume work, 


an opportunity is automatically provided 


machinery 
responsibility 
company 
retain it 


in the and 


plovee card to 
tor 


an interview in which the can dis 


the nature ot 


company 
his illness and whether 
back to his 


knows 


cover 


or not he is capable of going 


addition, a who 
to explain the 


likely to 


slight pretext ¥s 


work. In 


that it 1s 


person 
necessary reason 


for his absence is not so remain 


away from his job on some 


Having hired, the employer begins a period 
of living and working with his employees 
This period of living to 


handling 


vice 
calls for 


and versa 


gether bargaining, griey 


arbitration of some 


include striking or 


ances and, possibly, 
then, too, it may 


Fac h ot 


Issues; 


locking out these is dealt with 


bo« ik 


in this 


The 
either termination or 
readér will find something helpful on these 


end of the employment relation is 


retirement, and the 


subjects, too 
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The Late WSB When the United 
States became entangled in the Korean con- 
flict, the economy reacted nervously Among 
the worst effects of the impact of the strug- 


gle on the economy were the sharp rise in 
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It is the ugly recrudescence of gov- 
ernment by injunction. It does create 
an inferior class of citizens. It should 
be repealed in toto.—John L. Lewis, 
on the Taft-Hartley Act. 





and the resulting demands for wage 


Although the Korean tl 


1950, it was not unti 


pric es 
Increases eater 


Saw action im June, 
1951 that the 


tior Administrator 


ariyv in Economic Stabiliza 


made any widespread 
controls over wages and prices 


Imposition ot 
although the Wage Stabilization 
| 195] 


established in the fall of 
Symposium, a xroup ol 


Board was 


In a 
tormer members and employees of the na 
and boards 
able post-mortem, under the 
WSB,” in the 


State 


six-article 


conduct a valu 
“Wage 
quarterly of 
School of Industrial 


Cornell | 


tional regional 
titi 
Policies ot the 
the New York 
Labor 
Outstanding in the 
by Benson Soffer, who served on the 
both the WSB and the Railroad and 
Board He chose “Cost-of 
Policy” for his 

iat the government 


and Relations at niversity 
group of papers 1s one 
staffs of 
Airline 
Living 
subject He pomts 
tried out its first 

cut cost-of-living wage policy during 
the Korean conflict. In World Wars I and 
I], such policies were given lip service, 
efforts 


and 


were made to relate wage levels to 


living costs, but no recognizable pattern 
emerged 

The WSB handled the problen 
Regulation 8, issued March 1, 


1951. 


changes in 


witl 
1951, 


permitted 


Wage 
and 
revised August 23, “whicl 


general wage accordance with 


consumer price changes. It represented the 


first American experience with a ‘cost-of 


ving’ wage control policy 
Experience with Regulation 8 was largely 
Soffer. He 


1 b 


unsatisfactory, according to Mr 
formula will do the 
suggests a workable alterna 
Policies of the WSB,” Industrial 
1954 


warns that no pat 
properly and 
tive “Wage 


and Labor Relations Review, January, 


Epithetic Exchange About Picketing . . 
; peaceful picketing for legal 


For a long time, 


objectives has been nearly everywhere a 


cepted permissible Court, however 


particularl he of the states—are sti 


{ to brand picketing as “coercive” per 


s¢ Is all picketing innately coercive Au 


prone 


thorities disagree 
who know 
Kdgar A 


(gregory oO 


Two protessors ot law 
about in labor law, 


\ and Charles O 


Way 


UCI 


Books . Articles 


versity of Virginia, engag 
1 


article exchange 
Law Review, Pri 


uncing the 


recently 
fessor | van by de 
picket 


Professor Grego 


practice of associating 


with ( 


tormer student but tl 


t particularly significant to him 
Was oT ot labeled 


‘Picketing and Coercion 


picketing was 


Jone s, 


idence ot 


cive 
Jurisprt be pit iTS 
keting 
*Picketing and Coe 
ory, “Picketing and ¢ 
Virgina Law Review, 


Detense” 
1oOn \ Repl 
oerciol \ 


December 


and Coercwo1 


\ 
Conclu 


S101 1953 


Are Mediators Busybodies? Pres 


sure has been mounting recentl t 


mediators in on the a at ollective 


every ¢« 


bargaining sessior rom which a 30-day 
emanated undet 


latt-Hartley Act 


Proponents of this device call it “preven 


“notice ot! dispute” Has 


Section & (d) (3) ot 
this article, 
state 


le ve lop 


author of 
New 


decries 


tive mediation.” The 


ho 1s secretary otf the lersey 
Be ard ot Me diation, 
ment Mediators, | 


hands off labor 


breakdowns 


this 
warns, should keep 
until genuine 
" ars f ( (others 


wise, he points out side may yell ft 


a mediator to use as a “crutch” when its 

demands are not being satistactorily reacted 

to by the other Weisenfeld, “Media 
wr Meddling,” Industrial and Labor R.¢ 


Rewew, January, 1954 


sicie 


The Right Not to Bargain Collectively 
° ¢ Phe lait-Hartles \ct 
closed she ither fe 


security 


outlawed the 
yp and certain « rms of union 
terized as 


1947 law 


Lhe muons ‘ it 


which , ila be charac 
unionism Did the 
labo 


there are dissenting voice 


compulsory 
mjyure organized 
did, but 


artich 


This 


examines the tacts and comes to the 


conclusion that ‘ ‘ fears of labor 


tor the present psychol wwical 


rather than material so tar as the National 


Labor 


ist are concerne d ‘ 


Relations Act and compulsory union 
Rosenthal, “The Na 


mal Labor Relations Act 


nisin,” Ht nsin I 


and Compulsory 


Revier 


] inua4# 
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Meetings of Labor Men 


President’s Committee on Employment of 
the Physically Handicapped.—An exposi 
tion and parade of showing ad 
vances made during the half century 
in the rehabilitation and émployment of the 
physically handicapped will be held in the 
auditorium of the Department of Labor 
April 28-30, Admiral Ross T. McIntire, 
chairman of the committee, has announced 
Gsroups or organizations interested in ob- 
taining exhibit space may apply to the 
committee at the United States Department 
Juilding, Washington, D. C 


March 13-14: South 
Fort Sumter Hotel, 
Carolina; March 16 
IUC, William Penn 
Pennsylvania; March 
State IUC, 544 Camp 
Louisiana; March 
IUC, Indianapolis, 


progress 
past 


of | abe r 


CIO Conventions. 
Carolina State IUC 
Charleston, South 
Pennsylvania State 
Hotel, Pittsburgh, 
20-21 Louisiana 
Street, New Orleans, 
22-24: Indiana State 
Indiana. 


Twelfth Annual University of Minnesota 
Industrial Relations Conference.— The topic 
around which this conference will 
be built is “Twenty 
Industrial Relations,” 
nouncement from the University of 
Continuation Study. 


year's 
Year 
according to an an 
Minne 
The 


Box Score ol 


sota’s Center for 
dates: April 6 and 7 

American Association of Industrial Edi- 
tors Annual Convention.—T hic 
will convene this year on March 10-12 at the 
Hotel Roanoke, Roanoke, Virginia. Further 
information may be obtained from the con 
vention chairman, W. A. McClung, Appala 
chian Electric Company, Roanoke, Virginia 


association 


Chamber of Commerce of the United 
States.—A conference on employer-employee 
relations will be held March 18-19 at New 


Orleans under the auspices of the 
national chamber and the New Orleans area 


yomt 
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Views of business 


such 


chamber top leaders 
will be given on Tatt 
Hartley Act, federal minimum wage legisla 


tion, employee pensions and the guaranteed 


issues as the 


wage 

University of Missouri School of Business 
and Public Administration.—The Seventh 
Annual Industrial Management Conferenc« 
will be held April 1-3. Among the speakers 
will be Assistant Secretary of 
James Worthy, On-the-job workshops will 
be featured. To register, write University 
of Missouri Adult Education and Extension 
Service, 23 Jesse Hall, Columbia, Missouri 


General Management Conference, Ameri- 
can Management Association.—More than 
1,000 business and industrial executives are 
expected to attend this West Coast 
terence to be held March 9-12 at the Fair 
mont Hotel in San Francisco. 


Commerce 


con 


Special Group Benefits Conference, Ameri- 
can Management Association.—Th« 
ference will be held at the Hotel Roosevelt 
in New York City on March 18 and 19 
Two general subjects will be covered 
“How to Get a Sound Group 
Insurance” and “The Essentials of a Sound 
Retirement 
should be 
330 West 
York 


con 


Program of 


Requests for details 
othces, 
New 


Program.” 
association 


New York 36, 


made to the 
42nd Street, 


Announce New FLSA Rules 
for Thrift or Savings Plans 


Administrator McComb proposes tests 
which stock-purchase and similar plans 
must meet to avoid inclusion in over- 
time-pay computation. 

Administrator William R 


the United States Labor 
Wage and Hour and Public Contracts Divi 


McComb of 


Department's 


March, 1954 @ Labor Law Journal 





sions has proposed new regulations includ 


ng tests which employers must meet i 


order to exclude payments to thrift or sav 


plans trom employees’ regular pay 


s when computing overtime pay unde: 
Labor Standards Act The act 


equires payment of ne half t 


Fair 
and One 
tf 40a 


time 


rs worked Im E€Xcess veek 


Stock-purchase plans and other plans 


employees Cal 
] 
' 


tor encouraging savings by 
, . 
quality as bona fide thrift o Savilizs plans 


thev mee aL requirements 


March 12 t 


comments 


Interested have until 


thei 


persons 
submit written 


mninistrator 


administrator’s 


Under the 


employer's contributions to the plan cou 
t 


} 


he no more 


than 15 per cent of the parti 
ipating employees’ total earnings during the 


Veal Neither could the 


tribution exceed the 


1 
empiover S con 
total amount saved 


invested by the employees 


addition, the employer's contributions 


uld have to be apporti med among the 


individual employees in rdance witl 


a formula specified in the plan This for 


is to be based on the amount saved 


Dy tie employee or the length ot time t 


employee retams his savings in 


The amount any employee may save 


to he plan or deter 


also specified in the 


mined in accordance with a formula speci 


formula ma be base 


specily the c; 


employees participating and the basis 


eligibility In 


based on 


ther general, eligibility 
may not be 


' 
hours « 


Neither 


permitted § t 


employee's 1 


efhicrency may 


emplovec 1s 


ot the employer's 


amount 


he based on these factors 


he proposal also makes it clear that 


the emplover vho combine Sa thritt or SA\ 
ings plan with a profit-sharing orf 


plan may exclude his payments t 


eral plans trom the regular rate, 


spective plans meet the applicable 


administrator Phe 
benefit 


specified by the 


quirements for profit-sharing and 
plans have already been issued by the 


administrator 
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Ousted Federal Workers 

Join Unemployed Ranks 
Washington jobless ranks swelled by 
reduction of government labor force. 
Mid-Februar 


il turor over tl asons tor the 


news featured much politi 

discharge 
, , 

tanumber deral government workers 


W hatever t! ) ( ! 


scrap, the } ax helped t 


this partisar 
swell 


the unemp! ot the nation's cap 


Many Nloyees in Wasl 


the Washington jobless 
tederal workers by 
\dministration 


rt recently 


may be seen 
issued by 
Employment service lor 
t Columbia 


Washn Metrop. litan \rea employ 
ment mereased from 606.100 in November 
to 614,400 December 8 300 
In tirely due t 
000) clerks 

6,300 salespersor 
the Chrjstmas 
vains were partially 
hie 40-day 
mstruction 
in govern 
bee! terminated 
rkers im tormin 
4,7 OOO area 
ri reported 
erate gains in December trom the pre 
the exception of minor 
mal services and 500 n 


establishments 


t! December 1952 em 


SSM te persons cli 


mn SOO) were 


federal vi 


verni 


lines 
) OOO 1 construction 
5,100 in retail trade 


drinkin establis! 


ent ituation mn ey 


steady downward 


trend ver alendar year of 1953 
with the ion ¢ iall 
iF Marcl 
The December, 1953 employment le 
614,400 ? 400) 
646,200 in 1951 and 602,500 in 1950 
1950 pre 


s¢ asonal ris¢ 


and June 


compares witl 6 


mteresting it hat the Korea 


almost 


vinent r OH)? 500 
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Job 


also diminished 


12,000 less than current employment.) 
have 
For example, local 


openings in the area 
sharply 1953 
USES received 
3,091 workers this December compared wit! 
4,348 requests for the previous December 
Unemployment, in excess of 32,000, has mort 
than doubled during the 12-month period 
ernment furloughs have affected other occu 


through 


offices openings for only 


Grov 


pational groups as evidenced by the number 
of job seekers in the trades and industrial 
office of the USES which now exceeds that 
in the clerical and professional office where 
most applicants for government positions 
apply. 

Assurances by the Civil Service Commis 
sion and the Budget Bureau that layoffs in 
the tederal about 
should aid in stabilizing area employment 
Seasonal declines will probably occur during 
the early months of 1954, but if the Admin 
upon favorably 


government 


establishment are ended 


istration budget is acted 
there will be hiring in 


agencies to fill vacant positions caused by 


early 
normal turnover. 


Quarterly NLRB Report 


Board issues statistical summary cover- 
ing last three months of 1953. 


The National Labor Relations Board re- 
ported in February that, during the fourth 
quarter of 1953, it conducted 1,241 elections 
among workers to ascertain whether or not 
they wished to have union representation 
in dealing with their employers. Employees 
chose a collective bargaining representative 
in 756 elections, or 65 per cent of the elec 
tions which were conclusive. 

A total of 149,626 workers were eligible 
to vote in the 1,241 elections. Valid ballots 
were cast by 129,497 or 87 per cent of the 
eligible voters. Unions were favored by 
87,467, or 68 per cent of those voting. 

During the period, the Board issued 99 
decisions in unfair labor practice cases and 
439 decisions in representation cases, a total 
of 538 decisions for the three-month period 

The General Counsel 
plaints, of which &6 
charges filed against employers, 16 against 
unions, and 18 against both employers and 


issued 120 com- 


were based upon 


unions. 


Fifteen petitions for court injunctions 
against unions with 
unfair practices were filed. Thirteen 
sought under the mandatory provision of 
the statute, Section 10 (1), and two were 
sought under the discretionary provision, 


Section 10 (j). 


engaging in 
were 


charged 
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Urges Youngsters to Plan Careers 


Apprenticeship Bureau director decries 
attitude of prospective draft victims. 


It is short sighted for Americal 


men to pass up career planning because they 


young 


may be called up for military service a¢ 
cording to W. F. Patterson, 


the United States 


director ot 


Department of Labor's 


Bureau of Apprenticeship 


In a recent speech on the subject Mr 


Patterson said 


young men just ou 
they 


“Unfortunately many 
of school feel that 
Armed Forces 
their 


industry 


may be 
little 


because 
there is 


in the soon, 
point in 
career in 


feel that they might as well go out and have 


doing any planning about a 


Those without a goal 
a good time, and forget about their careers 
until they have their military 
This is a short-sighted attitude 


completed 
service. 

“In the first place, they are not develop 
ing any skills that might be useful to them 
in the Armed Forces or in civilian life after 
they have completed their military service 

“Perhaps the worst aspect of the failure 
of young people to do any planning fot 
their future 
the Armed 
developing any roots in the 
in which they live. 
his career as a craftsman by 


awaiting induction into 


that 


while 
Forces 1s they are not 
communities 


Unless a young man 


has started 
taking a job as an apprentice, or has made 
a fairly good start in some other occupa 
with a he has nothing worth 


tion future, 


while to come back to.” 


Fordham Honors Mitchell 


Secretary of Labor to receive honorary 
degree of doctor of laws. 


Secretary of Labor James P. Mitchell 
will be the recipient of an honorary degree 
Fordham University 


March 5, 


industrial 


of doctor of laws at 
in New York City on 
cluding feature of an 


as the con 
and labor 
management conference. The program was 
cooperatively by the 
and the American Arbitration 

Its subject will be “1954—A Crucial Year in 


Relations.” 


arranged university 


Association 


Labor Management 

The degree will be awarded with a cita 
tion for “Secretary Mitchell’s distinct con 
tribution to better understanding between 
labor 


citizen in the 


management both as a private 


field of 


and 
management, and as 


a public official.” 


March, 1954 @ Labor Law Journal 





The Cover: 


Millions of Conversations .. . 


i 
W EI.L. before his death in 1922, 


the inventor of the telephone, Alexander Graham Bell, saw 
his brainchild achieve astounding growth, but he probably 
never dreamed that by November, 1953, there would be 50 
million telephones in the United States—-No. 50,000,000 was 
installed in President Eisenhower's office \cceleration in 
telephone usage is unpredictably rapid; the Bell System alone 
added about 550,000 instruments during the last three months 
of 1953. Today Bell serves over 41 million customers, two 
million more than a year ago, and 5,200 other American com 
panies have an additional nine million instruments in use 
\ltogether, this cour try has more telephones than the rest of 


the world 


lr is a vast industry It takes 
184.5 million miles of wire to handle the daily average of 178.6 
million conversations; the investment in plants and equipment 
of all American companies is in excess of $14 billion; and 
excluding the allied industries, such as those which manufa 
ture the instruments and other equipment, telephone companies 
employed 688,000 workers as of September 30, 1953 


The telephone industry is characteristically American 
its ownership is widespread. The American Telephone and 
Telegraph Company has over 1'4 million shareholders, and 
each owns an average of 33 shares; included are 200,000 em 


ploy ee shareholders 


On the cover is a picture of the 


dial central office of Illinois Bell in Chicago, showing a huge 


| 
battery of crossbar switches. \When a caller dials a number 
electrical impulses enter here and “tell” the equipment where 
they wish to be routed. The system “memorizes” the number 
with its “electronic brain” and picks out the first available open 
path through which the call may be completed. Time con 


sumed a mere frac tion of ad Set ond 


More pictures of the telephor 
181, 184, 193 and 200 


Photographs courtess 
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